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TO: Honorable Detroit City Cquncil

FROM: David Whitaker, Direc
Legislative Policy Divigion

DATE: April 16, 2018

RE: Detroit Wayne County Port Authority and the Master Concession
Agreement/Springing Interest Agreement and how it relates to Senate Bill 711

The Legislative Policy Division (LPD) has received a request from Council Member Janeé Ayers
for a report summarizing the relationship between the Detroit Wayne County Port Authority’s
and the Ambassador Port Company under the Master Concession Agreement and how that

relationship may be impacted by the proposed Senate Bill, No. 711. In response to this request
LPD submits this report.

The Master Concession Agreement (MCA) is a document in which the operations, management,
receipt of revenues, and actions taken regarding the development of the property owned by the
Detroit Wayne County Port Authority (Authority) is under the near absolute control of Master
Concessionaire (Ambassador Port Company). Representatives of the Authority has expressed
their belief that proposed Senate Bill No. 711 (SB-711) will provide the Authority the ability to
act in way that will assist maritime activities without being constrained by the terms and

conditions of the MCA. The SB-711 provides changes to the Port Authority Act MCL120.101 et
seq., which includes the following:

* Permit an authority to enter into public-private partnerships with other owners of property
or port facilities within the authority's jurisdiction.

* Amend the definition of "port facility” to delete a requirement that facilities be

owned by the port authority, and to include other property necessary to enhance
maritime activities,
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* Include in the definition of "project” activities related to public infrastructure, as
well as other property necessary to achieve the purpose of the Act.

* Provide that projects and port facilities maintained by an authority could not
include a bridge or a tunnel.

* Allow an authority to receive money from certain sources to finance a project
(rather than a port facility).

The SB-711 changes the definition of what constitutes a “Port Facility” and allows the Authority
to enter into public-private parinerships with other entities without the requirement of the
Authority having to own or control the property or facility that is being expanded or enhanced.
The Port Authority Act currently requires any action by the Authority to expand or enhance a
Port Facility or engage in a project that enhances maritime activities be owned or controlled by
the Authority. Under the MCA agreement, any of these activities under the ownership or control
of the Authority is subject to the MCA terms and conditions which creates a chilling effect on
other entities willingness to engage with the Authority. Any entity that participates with the
Authority would be subject to the terms and conditions of the MCA. Thus limiting the
Authority’s capacity to fully exercise its ability.

LPD has reviewed the proposed SB-711 language and its impact on the Authority’s ability to act
outside of the MCA. The language of SB-711 would be effective in providing the Authority
capabilities outside of the MCA only if projects undertaken with public-private partnerships or
property owners does not include the Authority’s ownership or control of the project; and any
bonds or financing issued by the Authority are not encumbered, pledged or secured with
revenues or interest of the Authority. If any of the projects undertaken by the Authority is

secured by a pledge of Authority revenues, or any ownership interest of the Authority, under the
MCA, the Master Concessionaire must give its consent.

While SB-711 is not a magic bullet, the bill may rescue the Authority from some of the
burdensome terms and conditions of the MCA. LPD believes it will provide some relief and
allow the Authority the ability to exercise some of its powers granted by law. However, given
many of the aggressive terms carved out in the MCA for the benefit of the Master
Concessionaire, it would not be a surprise if efforts are made to prevent passage of the SB-711.
In addition, if SB-711 is signed into law, efforts of the Authority to steer clear of the obligations
of the MCA may be challenged by the Master Concessionaire.

Summary of the

Master Concession Agreement and
Springing Interest Agreement
Promissory Note

In 1966 the Detroit Port Development Corporation (DPDC) was incorporated as a non-profit
entity to take over, operate, expand and maintain the port and terminal facilities of the Detroit
Harbor Terminals, Inc. located at 4461 W. Jefferson along the Detroit River, in the city of
Detroit. The DPDC had issued bonds to assist in the operation, expansion and maintenance of the
port. Under the DPDC Articles of Incorporation, once the bonds were paid the title and interest
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of the port and terminal facilities would be transferred to the City of Detroit. In 2005, the DPDC
was in default of payment of its bonds and the City faced losing the port and terminal facilities
due to foreclosure proceedings of DPDC by the bond holders. The amount of the indebtedness
was $2,103,000.41. To avert the foreclosure, the City entered into the following transactions:

e The parties would be the Ambassador Port Company {APC), the Authority and the City.

¢ APC would pay the bond indebtedness ($2,103,000); the City would receive the title and
interest in the property and transfer it to the Authority.

» The Authority would execute a Promissory Note for the repayment of the amount of the
bond indebtedness ($2,103,000), and enter into a Master Concession Agreement (MCA)
with APC.

o The MCA between the APC and the Authority would govern all aspects of the operation,
management, collection of revenue, capital expenditures, improvements and expansion of
the entire port and terminal facilities owned and controlled by the Authority.

e The City would retain an interest all the Authority’s property and facilities which would
return to the City if there is a default in the MCA or if the property is no longer used as a
port facility (Springing Interest)

o The city would enter into an agreement with APC that if the property and facilities revert
back to the City, the MCA would continue between the City and APC (Springing Interest
Agreement)

Simultaneous to the transfer of title of the property and facilities from the City to the Authority,
the Master Concession Agreement (MCA) was executed between the Authority and the APC
along with the Promissory Note for repayment of the $2,103,000. In addition to the MCA, the
City entered into an agreemeni with the APC called the Springing Interest Agreement (SIA)
which would take effect if the property reverted back to the City from the Authority.

Springing Interest Agreement

The Springing Interest Agreement allows for the Master Concession Agreement to continue with
the City in the event the City acquires the title to the port property and facilities.

The Authority’s title in the port property and facilities is subject to a conditional limitation. If the
MCA is terminated (other than by mutual agreement between the Authority and APC), due to a
breach by the Authority or for failure of the property to continue to be used as a port facility, the
title of the port property and facilities will automatically spring or go to the possession of the
City. Thus a “Springing Interest” of the title.

The Springing Interest Agreement (SIA) between the City and APC provides in general that
should the City acquire title and interest of the port property and facilities from the Authority, the
City and APC will continue the terms of the Master Concession Agreement. The SIA provides
that the City and APC can mutually terminate the MCA or renegotiate terms of a new MCA. If
there is a sale of the port property and facilities the APC has a right of first refusal to match any
offer made by the prospective purchaser. The term of the SIA is set to terminate 180 days after



the termination of the MCA, or 99 years 364 days from the date entered (coinciding with the first
25 years and three (3) twenty-five year renewal options of the MCA).

The Promissory Note

As previously indicated, the Authority executed a Promissory Note in the amount that was paid
by APC to cover the bond indebtedness of the prior port facility owner. The payment was made
in order to prevent the foreclosure of the port property and facilities that was held by the prior
owner DPDC. When the debt on the bonds were paid, the City was entitled to receive title of the
port property and facilities. The City then transferred the title of the port property and facilities to
the Authority. The Authority and APC entered into the MCA. As part of the MCA terms, the
Authority and the APC were required to execute a Promissory Note agreement under which the
money paid by APC for the bond debt in the sum of $2,103,000 would be part of the MCA. The
Authority would repay the Promissory Note as outlined in the Note as follows:

a) Maker (Authority) shall pay to the Payee (APC) fifty percent (50%) of all funds
received by the Maker under Section 5.1 of the MCA within 10 days receipt of funds
by the Maker. The 50% is derived from the 2%,% the Authority receives at the end of
each quarter from the gross receipts earned under the MCA.!

b) Under Section 5.2(c) of the MCA, the Principal amount owed on the Note is to be
paid by application of the Capital Receipts.?

Under the aforementioned terms for repayment, pursuant to Section 5.1 of the MCA, the
Authority is to pay 50% of all the funds it receives under the MCA. The Authority only receives
212% of the gross receipts brought in under the MCA for each quarter. For example, if the gross
receipts for the year is $200,000 the quarterly receipts would be approximately $50,000. Taking
2%2% from the quarterly amount of $50,000 would be $1,250.00 (prior to receiving this $1,250,
any prior interest that is outstanding from the previous quarter as well as any default interest is
deducted). The quarterly payment of 50% of the $1,250 would be $625.00. This is the amount
that would be paid to APC on the Promissory Note. This amount must pay the interest that is
accrued first.

Under Section 5.2(c) of the MCA the principal amount of the Promissory note is to be paid with
“Capital Receipts” The order of payment to the principal of the Promissory Note is to come after
the satisfaction of all amounts due and owing any loan or financing related to the Capital
Receipts approved by the Master Concessionaire and after any accrued and unpaid interest on the
Promissory Note, including any default interest. As a result the actual repayment of the principal
owed on the Promissory Note has been nearly non-existent. The original note in 2005 was

! The Authority receives 2'4% from gross receipts, (1) less the outstanding interest that has accrued during the
preceding quarter on the Promissory Note at the Floating Rate; (2) any default interest on the Promissory Note; (3)
any interest that accrued during the previous quarters but that was added to the principal because of insufficient
gross receipts to pay accrued interest; (4) any amount due concessionaire under the MCA.

2 Capital Receipts are defined in the MCA as: Net revenues earned by the Authority from the sale, transfer,
assignment, grant of licenses/casements, or letting of the Premises, or Authority’s premises or other property that is
a part of the Facility. The order of payment to the principal of the Promissory Note is to come afier the satisfaction
of all amounts due and owing any loan or financing related to the Capital Receipts approved by the Master
Concessionaire and afier any accrued and unpaid interest on the Promissory Note, including any default interest.
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$2,103,000; afier ten years and $1,656,593 in payments the current principal is $2,018,919.
According to the MCA, the interest rate should not be less than 6%, the rate as of September 30,
2017 was 6%.°

Relying only on the gross receipts and Capital Revenue currently generated under the MCA to
pay off the Promissory Note puts the Authority in a position in which it may never repay the note
during the term of the MCA including the options to extend.

Master Concession Agreement

As previously indicated, the Master Concession Agreement (MCA) was entered into
simultaneous with the transfer of the title and interest of the port and terminal facilities from the
City to the Authority. The parties to the MCA is the Deiroit Wayne County Port Authority
(Authority) and the Ambassador Port Company (APC)". The initial term of the MCA began upon
the full execution of the agreement in 2005 and would run until March 31, 2030. The MCA
contains under Section 7.1 options to extend the terms of the agreement for three (3) consecutive
25 year terms at the sole and exclusive election of the Master Concessionaire (APC) upon 6
months written notice to the Authority. The options can be exercised only if at least $2 million in
“Capital Investment”’ has been made in the Premises by the Authority, Master Concessionaire, a
Facility Operator or another party. In essence, with the initial terms and the extended options the
MCA will run for 100 years or until the year 2105.

The MCA applies to everything that the Authority has an interest in that is considered part of the
Premises and Facility. The MCA incorporates by referenced in the agreement under Section 1.1,
the fourth (4') recital which provides:

WHEREAS, Subject to the Authority’s oversight, the Authority desires to grant a
concession in the Premises and the Facility (as more particularly defined in
Section 1.2 hereof, the “Concession”) to a Master Concessionaire for the purpose
of assisting the Authority with the operation of the Facility.

The incorporation of the third recital (“Whereas”) means that it is a binding part of the actual
agreement. This provision indicates that the Authority has granted to the Master Concessionaire

* According to the MCA, the Promissory Note bears interest at a rate of 300 basis points over the yield to maturity of
five-year U.S. Treasury notes as published in a respected financial journal.

4 The Ambassador Port Company entered into a subconcession agreement with Nicolson Terminal and Dock
Company (who owns and operates a port property in Ecorse, MI) as the subconcessionaire to conduct “Stevedoring
Operations” at the Detroit Port Facility on behalf of APC. Stevedoring operations is the docking of vessels and the
loading of cargo onto land transport, storage and warehousing of cargo.

e Capital Investment: all hard costs of physical improvements including labor and materials as well as soft
costs, including design, engineering, architectural and legal expenses, permitting costs, impact fees,
licensing costs, plan review fees, all other governmental expenses, fees and costs associated with the
physical improvement of the Premises including any Expansion Properties, interest payable to third parties
and attributable to construction periods, oversight fees payable to any third party construction or site
manager and other fees and expenses that would typicaily be funded by a construction lender financing
comparable physical improvements.



(APC) the concession rights in the Premises® and the Facility belonging to the Authority. This
means that APC has shall mean the exclusive right to operate and manage the Facility and to
perform the Facility Work” on the Authority's behalf pursuant to the terms and conditions of the
MCA. This exclusive right of concession as to the facility depends on the MCA’s definition of
“Facility” which is set forth in the third (3") recital®.

The language in the third recital appears to indicate that a Facility includes the property defined
as a Port Facility under the Port Authority Act, MCL 120.102(e), states in pertinent part that a
“Port facility means those facilities owned by the port authority...” Under the MCA, included
with the definition of Port Facility in the Port Authority Act, the MCA’s definition of a Facility
also includes the real and personal property of the Authority “when and if acquired and
incorporated in the Facility”. Therefore, any property that is currently owned by the Authority
but any property that is subsequently owned or acquired by the Authority is subject the exclusive
right of APC to operate, manage and perform Facility Work.

Under the terms set forth in the MCA, the exclusive concession rights are applicable to any and
all property that becomes a part of the Facility or Premises. This would include any future
expansion of the Facility or Premises as anticipated in the eighth (8') recital, which provides:

WHEREAS, both Parties expect that the Facility will continue to expand to
include other properties proximate to the Premises (“Expansion Properties™) and
by the investment of private and public funds in the Facility (including possible
borrowings from Master Concessionaire or from Master Concessionaire affiliates
or the issuance by the Authority of tax exempt bonds) and that concurrently with
the addition of Expansion Properties to the Facility, the Concession and the
definition of Premises shall expand te include any Expansion Properties;

This language clearly indicates the MCA intended any future property that the Authority
acquires as part of the Facility and Premises will be subject to the Master Concessionaire’s
exclusive Concession rights. Therefore, if the Authority was to exercise its rights under the
current language of the Port Authority Act to issue Revenue Bonds for the cost, repair or
expansion of the Facility would be subject to the control of the MCA and the exclusive rights of
APC as the Master Concessicnaire.

® The first recital identifies the term Premises, as the 3.642 acre of land located at 4461 W. Jefferson and
the 31.31 acres of land located at 4300, 4461 and 4500 W. Jefferson, Detroit Michigan

L Facility Work, includes but is not limited to: presenting for approval a Master Plan; the negotiation of
contracts for the provisions of materials, services, property sale or acquisition, borrowings, utilities, and
other matters relating to performance of the Facility Work, without limitation, execution of any activities
that are part of the approved Master Plan

¥ The third recital provides: Whereas, The Authority was established {or the purpose of developing and operating a
“Port Facility” (as defined in Section 120.102 of the Port Authority Act MCL 120, et seq.) in the City and intends to
develop, maintain, expand and otherwise operate a Port Facility (including the real and personal property associated
therewith, the “Facility*) at the Premises and in the areas around (he Premises when and if acquired and
incorporated in the Facility.



The current law provides under MCL 120.114(1), a Port Authority has the ability to issue
“Revenue Bonds” for the purpose of:

[p]roviding funds for paying the cost of port facilities, or for paying the cost of an
extension, enlargement, or improvement of a project then under the control of the
authority.

As previously indicated under MCL 120.102(e), a Port Facility is a facility owned by the
Authority, and Section 114(1) provides the revenue bonds can be used for paying the cost of port
facilities or a project’ under the control of the Authority. As the law is currently written, the
issuance of any bonds could only be used for the purpose of paying cost of a port facility or a
project under the control of the Authority. The Detroit Wayne County Authority owns a Port
Facility. The current law provides that revenue bonds can be issued by a port authority for
projects taken with regard to a port facility. Therefore, under the current law the Detroit Wayne
County Authority can only issue bonds for project relative to the port facility it owns which is
controlled by the exclusive concession rights of APC under the MCA.

In addition to being hamstrung by the law’s current definition of “Port Facility” and “Project”,
the MCA provides under Section 2.3(e):

The Authority shall not pledge, sell, assign, let, lien, option, mortgage,
hypothecate, encumber, or otherwise convey interest in the Premises, the Facility,
revenues generated from the Facility or the Authority’s interest in the Premises at
any time during the Concession Term without Master Concessionaire’s Prior
consent, such consent to be granted or denied in Master Concessionaire’s sole
discretion.

This provision of the MCA prohibits the Authority issuing any bonds by pledging, selling,
assigning, letting, providing a lien, option or mortgage interest or encumbrance or utilizing any
revenues generated from the Facility or Premises as security for financing the bonds without the
Master Concessionaire’s (APC) consent.

It is the Detroit Wayne County Port Authority’s position that the language under proposed
Senate Bill No. 711 (SB-711) if passed will allow the Authority to take certain actions without
being subject to the MCA.

Senate Bill No. 711

The proposed changes under SB-711, provides under Section 2(e) for the removal of the
definition of Port Facilities the language that the facilities be owned by the port authority. It
further adds the language that a Port Facility includes, but is not limited to:

[o]ther real or personal property necessary to enhance commercial or recreational
maritime activities. Port Facilities shall not include a bridge or a tunnel, directly
or indirectly.

» MCL 120.102(f) provides “Project”” means the acquisition, purchase, construction, reconstruction, rehabilitation,
remodeling, improvement, enlargement, repair, condemnation, maintenance, or operation of port facilities.
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Because the proposed language broadens the definition of a Port Facility to include “other real or
personal property necessary to enhance commercial or recreational maritime activities” and no
longer restricts the definition to port facilities be owned by a port authority. That definition will
also apply under the MCA.'” The Concession rights only apply to the Premises and Facility
owned and controlled by the Authority, any Port Facility as newly defined that is not acquired or
incorporated by the Authority is not subject to the MCA.

In addition, SB-711 also proposes modification to the definition of “Project” under Section 2(f).
Where the current definition of “Project” was limited to a port facility (owned by a port
authority) the proposed language includes:

Public infrastructure, and other real and personal property necessary to achieve
the purpose of this Act. Project shall not include a bridge or tunnel, directly or
indirectly.

This language would allow for the Authority to lake actions with other entities that own real and
personal property, or public infrastructure that enhance the maritime and related industries in line
with its public purpose. The proposed language in Section 2(k) provides the Authority can:

Enter into public-private partnerships with other owners or property or port
facilities within the jurisdiction of the authority.

In addition to broadening the Authority’s ability to engage in public-private partnerships with
owners of property regarding projects related to infra-structure and other real and personal
property necessary to achieve the purpose of the statute, SB-711 also provides that an Authority
may apply for, receive and accept from any Federal, state, or municipal agency, foundation,
public or private agency, or individual, a grant or loan for the planning, construction, operation,
or financing of a port facility to support a project.

As previously indicated with regard to the Authority issuing bonds to support a project that is
secured by a pledge of Authority revenues or the encumbrance of an interest of the Authority, it
will be subject to approval by the Master Concessionaire (APC) pursuant to Section 2.3(¢). In
addition, the Port Authority Act under MCL 120.116 provides that in securing the bonds the
Authority “shall not convey or morigage part or all of a project.” The propose SB-711 does not
address this issue. As such, if the Authority wishes to issues revenue bonds it will have to
determine a unique way of securing the bonds if it does not want to be subject to the MCA.

However, if the financing of a project can be accomplished by a grant, loan or bonds that are not
secured by the Authority’s assets as set forth in the MCA and not secured by conveyance or
mortgage of the Project to secure bonds as set forth by statute, the proposed SB-711 can be a
useful instrument in freeing the Authority to operate to it true capacity.

If we can be of further assistance. Please call upon us.

19 Section 1.2 Prior Defined Terms indicate the Concessions shall be operated in accordance with applicable laws
including “all existing and future applicable laws, rules, regulations, statutes...”



City of Betroit
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DAVID D. WHITAKER PEGGY ROBINSON
Birector DIVISION OF RESEARCH & ANALYSIS B
(313) 224-4944 Coleman A, Young Munlcipal Center (313) 224-4244
2 Woodward Avenue. Sulte 216
Detroit, Michigan 482246
£313) 224-4944
FAX: (313) 224-0368
TO: The Honorable Detroit City Council

FROM: David Whitake
Pamela Osbonie ¢ &
Kerry Baitinger
Lewis Smith

DATE: March 17, 2006

RE: ANALYSIS OF THE DETROIT/WAYNE PORT AUTHORITY
MASTER CONCESSION AGREEMENT

Your Honorable Body asked the Research and Analysis Division (RAD) to review and
analyze the Master Concession Agreement (Agreement) by and between the
Detroit/Wayne County Port Authority and the Ambassador Port Company

The Detroit/Wayne County Port Authority is a public corporation as created pursuant to
the 1978 PA 639, entitled “Hertel-Law-T. Stopczynski port authority act.” Its five-
member governing board is appointed as follows: one by the governor and two each by
the City and County. Other entities involved in the Agreement are the Ambassador Port
Company and the Nicholson Terminal and Port Company.'

" Per the Scaports Press Review dated June 3, 2005, the Ambassador Port Company, a private corporation,
is a subsidiary of the Central Transport. Central Transport offers direct service to 98% of major
manufacturing and retail markets across North America. The Nicholson Terminal and Port Company is a
private corporation will handle stevedoring and all dockside functions, with a history of handling port
cargoes for over seventy years in the Metropolitan Detroit area, Curtis Hertel, Executive Director of the
Detroit/Wayne County Port Authority said “This will be the first time in southeast Michigan that

we’ll be able to bring waterbome cargo, rail and trucks all together.”



Legal issues, theories and analysis are largely determined by the facts. In this instance,
not all of the facts and relevant documents are known and/or in RAD’s possession. As
new facts are revealed and additional documents are received, this could alter the analysis
of the matter. First and foremost, RAD does not have a copy of several documents
referenced in (he Master Concession Agreement (Agreement). Those include 1. The
“Remainder Agreement” allegedly signed between the City and the Ambassador Port
Company, and 2. The “Development Plan” allegedly approved by the applicable
governing bodies (including the City.) Those are critical documents needed to complete
this legal analysis, as they could show to what extent the City authorized the Authority to
enter into the Master Concession Agreement. Secondly, RAD only has an unsigned,
undated Master Concession Agreement. Thirdly, RAD is not in possession of potentially
other relevant documents, such as any agreement between the Authority and Nicholson
Dock and Port Company.

Of special note, even though the copy of the Agreement is marked “confidential” on
every page, it may not be a confidential document, especially if it is the official document
acted upon and signed by the DetroitWayne County Port Authority Board of Directors as
asserted by them. That transaction also would have had to happen in an open meeting
pursuant to the Open Meetings Act, and would also be available through the Freedom of
Information Act. This is significant, as it gives the opportunity for the public to review it
and preserve and exercise their rights within any statutory time limitations.

RAD also locked at the above in the context of a recent resolution approved by Your
Honorable Body on May 6, 2005, which assigned certain property rights subject to
certain condition, which is attached.

The salient components of the Master Concession Agreement are:

1. The Authority grants a concession to Ambassador Port Company
(Concessionaire) in the Premises and Facility

2. The Master Concessionaire is the Ambassador Port Company.

3. The Authority is now the owner of 3.6425 acres at 4461 W. Jefferson Ave.
and 31.31 acres at 4300, 4461 and 4500 W. Jefferson.

4. The City retains a “deed for a remainder interest” in the Premises that will
vest under certain limited conditions.

5. In order for the Concession to be profitable to the Master Concessionaire,
future expansion of the Facility outside of the Premises will be necessary.

6. The expansions of properties are expected to be achieved by the

Concessionaire loaning money to the Authority and the Authority issuing tax-
exempt bonds.

7. Currently the Premises are tax-exempt.

8. In order to have financial success, the parties depend on continued tax-exempt
status.




10.

11.

12,

13.

14.

15.

16.

17.

The Authority issued a Promissory Note for $2,078,748.70 to the

Concessionaire

The “Remainder Agreement” entered into between the City and

Concessionaire, would honor this Agreement and Promissory Note in case the

Authority defaults.

Sec. 1 Definitions, “Concession” is defined as “the exclusive right to operate

and manage the Facility and to perform the Facility Work on the Authorily’s

behalf.” Emphasis added.)

Sec. 2.1 Administration and Operation, “Facility Work” includes (partial list):

a. Recommend for Authority approval, a “Master Plan” for the development,
construction, expansion, contraction, operation, maintenance and
improvements to the Facility, including budgets and architectural
drawings

b. Negotiate contracts for materials, property sale or acquisition, borrowing

c. Present a proposed operating budget to Authority

d. Recommend, at any time, pricing of products, services and other activities
occurring at the Facility

e. Recommend, at any time, operational polities such as hours of operation,
scope of services and rules for users of the Facility

f. Present amendments to the Master Plan, Pricing Schedule, the Budget and
Operating Procedures, as the Concessionaire determines necessary

g Manage all processes associated with modifying, developing, expanding,
constructing, rehabilitating, improving, subleasing, maintaining, repairing
or otherwise managing the physical condition of the Facility

h. Operate and manage all aspects of the Facility

i. Execute contracts as an independent contractor for services from the
Facility Operator

j- Procuring and maintaining permits, licenses, and approvals for operation
of and modification to the Facility.

“Floating Rate” js established, but can under certain conditions be determined

by the Master Concessionaire.

“Gross Receipts” has many exceptions and conditions before being considered

gross receipts, including but not limited excluding Capital Receips.

“Refunding Amounts” means amounts payable by Facility Operator

(Nicholson Dock and Port Company) to the Master Concessionaire. Such

amounts include paying the Concessionaire a percentage of amounts

generated by the Nicholson Dock and Port Company from the stevedoring

operation at the port facility located south of the Premises (Ecorse Port),

Sec. 2.1 Grant of Concession and Facility Work. The Concessionaire can

choose if it wants to do the Concession in exchange for the Concession and

Concession Payment. The Concessionaire will perform the Facility Work (see

list under item 12 above.)

Sec. 2.2 The Concessionaire shall use reasonable business judgment to

maximize Concession Payments. This includes authorizing “the Facility

Operator 1o perform Facility Work in a manner divergent from the Budget, the

Master Plan, the Price Schedule or the Operating Procedures...”



18.

19.

20.

Sec. 2.3 The Awthority’s Oversight and Cooperation. The Authority shall
agree to the following:

(a)

(b)

(©)

(d)

(e)
()

(g)

(h)
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“The Authority shall not unreasonably withhold the Authority's
consent to any Budget, Master Plan, Price Schedule, Operating
Procedures or other proposals or requests of the Concessionaire...”
The Authority shall respond to all requests for approval within 30
days. Failure to deny request for approval within 30 days shall be
deemed consent.

The Authority shall execute such documents and grant approvals
through third party performing acts on behalf of the Authority, as the
Concessionaire reasonably requests.

The Authority shall inform the Concessionaire of all potential defaults,
breaches or threats, which will allow the Concessionaire to take any
action on behalf of and at the expense of the Authority to sustain
current or future leases, permits or easements

The Authority shall not pledge, sell, assign, let, lien, option without the
Ambassador Port Company’s prior consent.

If, for any reason, the Authority refuses to approve modifications to
the Master Plan, Budget, the Pricing Schedule or the Operating
Procedures, the foregoing shall continue in effect unmodified and
renewed for the next year.

If any state, federal, or local government agency issues any notices of
violation or non-compliance or withdrawal or cessation, or any other
citations to the Facility, the Authority shall immediately notify the
Concessionaire and follow with written notification within 2 business
days.

The parties acknowledge that the Premises provided by the Authority
is exempt from real estate laxes and that neither the Authority nor
Concessionaire shall be responsible for the payment of any real estate,
personal property, user or operations taxes.

The Authority shall maintain an office on the Premises or Expansion
Properties. The Authority’s office shall not interfere with the Facility
Work and the Concession. All expenses related to the operation of the
Authority’s office shall be borne by the Authority.

Sec. 2.4 Employment of Facility Operator. The Concessionaire shall be
entitled to replace Nicholson Terminal and Dock Company.
Sec. 2.5 Waiver of Conflict which reads in its entirety:

The Authority understands and acknowledges that Master
Concessionaire or its affiliates owns real property in and around the
Premises that Master Concessionaire is interested in incorporating into
the operations of the Facility and has agreed to perform the Facilities
Work in part for the purpose ol maximizing the value of such other
properties and the prolils {o current and future businesses
operating thereon. Preference shown to such other properties
owned by Master Concessionaire or its affiliates over the Facility
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23.

24,

25.

26.

27.

28.

29.

shall not constitute a breach of any duty of Master Concessionaire
hereunder or a breach of the Facility Operation Standard. The
Authority, hereby waives any claim for breach of fiduciary duty or
other cause of action in connection with any actions taken by Master
Concessionaire or any Facility Operator whereby other property
owned or controlled by them receives disproportionate benefit to the
Facility. (Emphasis added.)

Sec. 4.1 Construction and Improvements. The Concessionaire may construct,
demolish and maintain any facilities, improvements, and building on the
Premises.

Sec. 4.3 The Authority Funding for Construction or Improvements. Upon
request of the Concessionaire, the Authority shall use its bonding authority to
approve the issuance of bonds.

Sec. 4.4 Master Concessionaire Funding for Construction of Improvements.
The Concessionaire may use it own funds to construct Facility or Premises,
which shall be deemed advances of the principal under the Promissory Note
and added to the outstanding principal balance of the Promissory Note.

Sec. 4.5 Authority Title Retention. Whatever the Concessionaire builds or
improves using Authority bonds, said real property shall be owned by the
Authority.

Sec. 6.4 Warranty re: Master Plan The Authority represents and warrants its
Development Plan was duly adopted and approved by all applicable
governmental authorities after notice and hearing in accordance with MCL
Sec. 120.123 of the Port Authority Act. (That section, 23, requires the
approval of the City of Detroit, Wayne County and the State of Michigan.
RAD is not in possession of the plan as of the date of this memo, to verify if
such a plan was approved and what it said.)

Sec. 7 Term and Termination of Operating Agreement. The Agreement shall
be in effect for the Concession Term, which is from the effective date of the
Agreement through March 31, 2030, subject to three successive 25-year
extension options at the election of the Concessionaire.

Sec. 8.3 Right of Master Concessionaire to Purchase. If insurance is not
maintained by Master Concessionaire or the Facility Operator, such failure
shall not constitute an independent cause of action and shall not result in
liability of Master Concessionaire to the Authority or any other party for
uninsured damages that may occur.”

Sec. 8.6 Waiver of Subrogation. “The Authority and Master Concessionaire
waive all rights against each other, and against any of their respective officers,
employees, agents, successors and assigns and any other parties names as
insureds or additional insureds in such policies, on account of any loss or
damage caused by risks covered by insurance under this Article to the extent
such party is covered by that insurance.

Sections 11 and 12 regarding Assignments. Although Assignment to another
party requires agreement, the Authority can not unreasonably deny the
Concessionaire’s request to assign its rights under the Agreement. Upon



assignment, the Authority shall release the Concessionaire’s obligations under
the Agreement.

30. Sec 12.2. The Concessionaire shall have the right to subcontract all or a
portion of its rights and duties under this Agreement to any Facility Operator.

31. Sec. 13.2. If the Concessionaire defaults, the Authority can only sue for actual
damages and not consequential or punitive damages.
32.  Sec.13.5. The Concessionaire can sue for any and all remedies available at

law or in equity, including enforce its rights under the Remainder Agreement
and cause the City to take possession of the Premises so as to terminate the
Authority’s interests in the Premises and the Facility.

33.  Sec. 15. The Authority shall not sell the Premises or any interest in the
Premises without giving the Concessionaire the first right to purchase the
property.

34.  Sec. 16. The Authority agrees that any freight handling or storage Port
Facility, intermodal rail loading and unloading facility, truck loading terminal,
or other comparable transportation facility located in Wayne County under the
control, authority or supervision of the Port Authority will, at the election of
the Master Concessionaire, be subject to the terms and provisions of this
Master Concession Agreement and incorporated into the Facility.

35.  Sec. 18.10(e) If the parties are unable to resolve their disputes within 30 days,
either Party may initiate litigation. The exclusive venues are the Circuit Court
for the County of Macomb and the Federal District Court for the Eastern
District of Michigan.

36.  Sec. 18.12 Perpetuities Savings Clause. If any provision is invalid due to the
rule against perpetuities, the Agreement shall last until the twenty-first
anniversary of the death of the last survivor of the descendents of Joseph P.
Kennedy, father of President John F. Kennedy.

37.  Sec. 18.13 Expenses of Enforcement. The losing party in litigation shall pay
all attorney fees and actual expense incurred by the winning party.

The fundamental purpose of governing bodies such as a city or county or state creating
new or expanding governmental agencies, is to benefit the public. The public non-profit
corporations, like the Detroit/Wayne County Port Authority is bound to that standard,
even in public/private agreements. Section 2.5, which is item 20 listed above, potentially
conflicts with that mandate. Giving a “preference” to private enterprises, especially future
sight-unseen proposals may run afoul of the equal protection provision of the U.S.
Constitution, Fifth Amendment, Takings Clause.

In fact, the entire flavor of this Master Concession Agreement gives “preference” to one
business entity for the benefit of paying off the $2 million bonds. It also appears to render
the DetroitYWayne County Port Authority nearly constructively powerless to
independently exercise its legal rights, duties and privileges. Section 4.4 (item 23 above)
could relinquish control over the Authority's options to finance current and future debts.
The Concessionaire could build a bridge then bill the Authority.

Several legal issues arc addressed below as they relate to the Agreement.



Standards of Conduct and Ethics for Public Officers and Employees

MCL 15.341 et al. at Section 2 (3) requires a public officer to use personnel resources,
property, and funds under the officer or employee’s official care and control Jjudiciously
and solely in accordance with prescribed constitutional, statutory, and regulatory
procedures. It also at (6) prohibits a public officer from rendering services for a private or
public service that is incompatible or in conflict with the discharge of the officer’s
official duties or when that employment may tend to impair his or her independence of
judgment or action in the performance of official duties. In applying the above to the
actions of the Authority to waive statutory rights and causes of action, would have a
chilling effect on performing that public officer’s duties independent of the Ambassador
Port Company’s interest.

Good Faith and Care by Directors and Officers of Nonprofit Corporations

Similarly, under the Nonprofit Corporation Act at MCL 450.2541, directors and officers
are required to discharge their duties of that position in good faith and with that degree of
diligence, care, and skill which an ordinary prudent person would exercise under similar
circumstances. There are elements in the Agreement that would question whether the
Board of Directors of the Authority fulfilled their duty under the law. Of course, this is a
question of fact, and it alone, does not mandate that a contract be voided.

U.S. Constitution, Amendment XIV and 42 U.S.C.S. Sec. 1983 Equal Protection

This U.S. Constitutional provision generally protects those persons similarly situated who
have a protected right that a public entity has deprived them of. It has a three-step process
in making such a determination:

1. State action
2. Existence of a protected property right
3. Arbitrary or irrational deprivation of that interest

Obviously, without the full facts it would be difficult to know if this provision was
violaled by the Agreement. There is a basis for concern if the Ambassador Port Company
is receiving a benefit or preference to other person’s detriment and if the Authority did
not act rationally in the Agreement terms.

Eminent Domain and Condemnation

In Shizas v City of Detroit, 333 Mich 44 (1952), the limit to the sovereign’s prerogative to
exercise its powers of condemnation based on eminent domain is that “private property
may not be taken for other than public use.” The court added that if private property is
taken for public use, there must be just compensation. If private property is taken for
private use, the property owner must consent. The Michigan Supreme Court case
involved a dispute over whether the property bounded by Monroe, Bates and Farmer



streets could be condemned (laking private property) to build a city parking garage with
up to 25% of the floor space to be leased by private retail businesses for the benefit of
added revenue. In its analysis of, private use, it stated:

Where, however, the intention to confer a private use or benefit forms the
purpose, or a part of the purpose, of the proceeding or taking, the power
of eminent domain may not be exercised.

The Court ruled that the City could not take the private property for the private use of
having leases for retail businesses. The general rule applied was:

A statute authorizing a taking of private property for uses partly public and
partly private is void, where the private use is so combined with the public
use that the 2 cannot be separated.

In the recent Michigan Supreme Court case of County of Wayne v Hathcock, 471 Mich
445 (2004):

The transfer of condemned property to a private entity, seen through the
eyes of an individual sophisticated in the law at the time of ratification of
Michigan's 1963 Constitution, is appropriate in one of three contexts: (1)
where public necessity of the extreme sort requires collective action; (2)
where the property remains subject to public oversight after transfer to a
private entity; and (3) where the property is selected because of facts of
independent public significance, rather than the interests of the private
entity to which the property is eventually transferred.

No one sophisticated in the law at the 1963 Michigan Constitution's
ratification would have understood "public use" to permit the
condemnation of properties for the construction of a business and
technology park owned by private entities. Therefore, such condemnations
are unconstitutional under Mich. Const. art. 10, § 2.

Every business, every productive unit in society, contributes in some way
to the commonweal. To justify the exercise of eminent domain solely on
the basis of the fact that the use of that property by a private entity seeking
its own profit might contribute to the economy's health would render
impotent Michigan's constitutional limitations on the government's power
of eminent domain.

The Master Concession Agreement, which was entered into by the Port Authority, a
pubic corporation, whose officers and employees are considered public servants, has so
intertwined the private purpose of the Ambassador Port Company, a private corporation,
as 1o provoke a possible violation of the Fourteenth Amendment of the U.S. Constitution,
and Article 10 Section 2 of the Michigan Constitution (1963). If the same result were

it



applied as in the Shizas case, which was cited in the Hatlicock case, the Agreement would
be void.

One of the most troubling sides of the Agreement is the extensive degree of control the
Ambassador Port Company has over the Authority’s powers. Again, as illustrated in
Section 4.5 (item 24 above), the Authority would be restricted in creating the finance
package and real estate holdings as dictated by this Agreement (and the Ambassador Port
Company). Even though the Ambassador Port Company owns the monetary benefits of
the property, the tax-exempt status can enhance the profit margin. That tax advantage
could conceivably be achieved though Sec. 4.6, if the Ambassador Port Company decides
to transfer *“any additional real property” to the Facility, with the right of reversion.

As a result the Agreement making part of its purpose to include private purposes, there is
a mixture of purpose that could render certain powers granted to the Ambassador Port
Company unconstitutional if implemented.,

The Shipping Act of 1984 as modified by the Ocean Shipping Reform Act of 1998,
has some jurisdiction over the port authority.

In Sec. 2(1) Declaration of Policy, the purpose of the act includes establishing “a
nondiscriminatory regulatory process for the common carriage of goods by water in the
foreign commerce of the United States...” The regulatory agency is the Federal Maritime
Commission. The jurisdiction of the Act at Section 4(b), includes “Marine terminal
operators and certain agreements that:
1. Discuss, fix, or regulate rates or other conditions of service: or
2. Engage in exclusive, preferential, or cooperative working
arrangements, to the extent that such agreements involve ocean -
transportation in the foreign commerce of the United States.

Prohibited acts under Section 10(d)(4)...Marine Terminal Operators includes:

(4) No marine terminal operator may give any undue or unreasonable
preference or advantage or impose any undue ore unreasonable prejudice
or disadvantage with respect to any person. (Emphasis added.)

If the parties to the Agreement violated the above provision, the Commission can seek
injunctive relief in a district court of the United States. Any person can file a complaint.
The Agreement in general, when taken as a whole gives a preference to the
Concessionaire’s business. This is further though indirectly implied, in Section 2.5.
Waiver of Conflict. Said section has the Authority understanding and acknowledging
that the Concessionaire wants to incorporate its businesses into the Facility for the
purpose of profits to current and future businesses. The Authority further agreed that any
preference the Concessionaire give to it its own property over the Facility property can
not be legally challenged by the Authority,
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While the Authority may have waived its rights to sue, other persons who have standing
are not precluded in claiming a breach of duty, should such preferential treatment be
harmful to their interest.

Section 2.5 of the Agreement almost acknowledges the conflict of purposes between
private profit and public purpose. When public property is used, it is to be used for a
public purpose. Speculating on whether the parties would use public asset for anything
else, at this point would be premature, but certainly bears watching.

Budgetary Authority

Legally, budget approval involving public funds and public property should be under the
control of the legislative body. The Master Concession Agreement does require the
Authorities’ approval, which would technically, allow the Authority to exercise its rights.
The question becomes, what if the Authority rejects the Concessionaire’s requests. Then
the Authority would have to prove that its denial was reasonable, while giving up
claiming certain defenses to its actions. Furthermore, without the approval of the
governing bodies, over some control over the expenditures so as not to spend more
money than it has, prohibits the City from managing its affairs under the Michigan
Constitution as discussed earlier in this memo under House Bill 5029.

Taxation

The Michigan Constitution Article IX Finance and Taxation has several sections that
may be applicable. Sec. 18 State credit:

The credit of the state shall not be granted to, nor aid of any person,
association or corporation, public or private, except as authorized in this
constitution.

The Agreement not only appears to give a preference to the Ambassador Port Company,
but also could be perceived has giving them credit in that advantage.

Tax-Exempt Status as a “Concessionaire”

The Authority and Ambassador Port Company have made it clear in their Agreemem that
they need to retain a tax-exempt status in their expansion endeavors in order to be
successful and profitable. There are various ways that can be achieved, most notably in
the MCL 211.181 Taxation of lessees or users of tax-exempt property; exceptions:

Sec. 1. (1) Except as provided in this section, if real property exempt for
any reason from ad valorem property taxation is leased, loaned, or
otherwise made available to and used by a private individual, association,
or corporation in connection with a business conducted for profit, the
lessee or user of the real property is subject to taxation in the same amount
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and to the same extent as though the lessee or used owned the real
property.

(2) Subsection (1) does not apply to all of the following:

...(b) Property that is used as a concession at a public airport, park,
market, or similar property and that it is available for use by the general
public.

...(e) Real property located in a renaissance zone to the extent and for the
duration provided pursuant to the Michigan renaissance zone act, Act. No.
376 of Public Acts of 1996, being sections 125.2681 to 125.2696 of the
Michigan Complied Laws...(Emphasis added.)

In a recent Michigan Court of Appeals case, Service System Asso v City of Royal Oak,
2005 Mich App Lexis 3044, decided December 6, 2005, in which a for-profit corporation
provided food and catering services to the general public at the Detroit Zoological Park,
“concession” was defined as:

To be a concession, the operation should be a *subsidiary business
incidentally related to a public-oriented operation, rather than a privatized,
self-contained operation.”

The Court cited Seymour v Dalton Twp, 177 Mich. App. 403 (1989) where a concession
was not found to exist because;

“Conspicuously absent” from the agreement were provisions characteristic of a
concession, such as minimum hours, standards of service or oversight of
operations by the city. This Court stated that the petitioner “had an unacceptable
degree of discretion to run the gold course and related facilities as he saw fit,
without the imposition of obligations directed toward the fulfillment of a public
purpose.”

The Ambassador Port Company appears to have received most of the powers and
authority that the Port Authority, which is not characteristic of a “concession.” '

Based on that definition, it could be possible that the Agreement has not created or
granted a “concession,” and therefore not entitled to tax exemption under that provision,
Yet the Agreement also says that the Ambassador Port Company is not responsible for
taxes. If they are, the Authorily may have gone beyond its autherity in that regard. If they
are required to pay taxes and don’t under the Agreement, who pays? Certainly the
Authority is not likely to have the authority to pay the Ambassador Port Company’s
taxes.

Other Tax Advantages

Section 8 (O) and (P) of H.B. 5029 provided for other finance and tax advantages by
receiving the same rights, privileges, and powers granted an Authority in the Brownfield
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Redevelopment Act, 1996, MCL 1252651 to 125.2672 and the Local Development
Financing Act, 1986 PA 281, MCL 1252151 to 125.2174. This means that they can
contract with other governmental entities to achieve their purposes. These public
corporation financial and tax advantages could be used to compete against other for-profit
enterprises that want may want to build a bridge or other economic development project.
Again, if there is a commingling of public and private purpose, that reduced or tax
exempt advantage could be jeopardized.

Preference and Prohibition against Competition

The Agreement when added to the proposed H.B. 5029 that limits the number of port
authorities within a county and city, could effectively lock out and prevent the City of
Detroit from establishing any additional Port Authorities for a public purpose, which the
City currently has the right to do. This could bring into violation 12 USC 2, Commerce
and Trade, Chapter Monopolies and Combinations in Restraint of Trade, which
prohibits:

Every person who shall monopolize, or attempt to monopolize, or combine
or conspire with any other person or persons, to monopolize any part of
the trade or commerce among the several States, or with foreign nations...

Open Meetings Act
The Open Meetings Act at:

MCL 15.263(2) All decisions of a public body shall be made at a meeting
open to the public. (3) All deliberations of a public body constituting a
quorum of its members shall take place at a meeting open to the public.

The Master Concession Agreement copy that RAD received is marked “confidential” on
every page. If the decision by the Authority to select the Ambassador Port Authority as
well as, the decision to enter into the Agreement, was no done in an open meecting, there
may be violation of that Act. RAD is primarily mentioning this because of informal
verbal inquiries as to when was the Agreement signed.

Public Policy Concerns

There may be other concerns that are “legal” but may bea public policy issue. For
example, the Agreement states at Section 18.10 (e):

Zach Party agrees to submit to the personal jurisdiction of the Federal District
Court for the Eastern District of Michigan and/or the Circuit Court for the County
of Macomb.” (Emphasis added.)

The Authority has agreed not to file in the Circuit Curt for the County of Wayne.
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Scope of Authority of the Port Authority

Did the Authority have the authority under the present State law and City's actions? Two
documents were referenced in the Master Concession Agreement, 1. The “Remainder
Agreement” allegedly signed between the City and the Master Concessionaire, and 2. the
“Development Plan.” Those documents may be critical in answering that question.

Your Honorable Body approved a resolution granting an assignment to the
Detroit/Wayne Port Authority on May 6, 2005. See attached. The Authority can only do
what it is authorized to do under existing law. Many of the applicable laws were
discussed above in this memo. In addition to those laws, the Authority must also comply
with the limitations from the resolution/assignment. The agreement transferred certain
properties with certain stipulations and with the right of the City to get the property back
if certain conditions are not followed.

It is possible that the Authority went beyond its Authority based on the resolution and the
Agreement for the following reasons:

A. The Authority expressed their desire to acquire a concessionaire to operate the
facilities. However, they appear to have gone beyond the legal definition for a
concession, possibly obtaining the property under false pretense.

“Whereas...the Authority desires to acquire the Leased Premises
and the real and personal property... and to grant a concession to
operate the Port Facility to a master concessionaire for the purpose
of assisting the Authority with the operation of the Port Facility.”
(Emphasis added.)

B. The assignment of the property was based on there not being any costs to the City.
The Authority entered into an Agreement with The Ambassador Port Company
that could cost the City directly and indirectly, based on the added liabilities. The
Authority was not authorized to create the liens and liabilities against the City that
is in the Agreement.

Whereas, in furtherance of the foregoing, an Assignment
Agreement has been presented to the City Council for approval, to
which the City will assign the Authority its right to obtain title to
the Leased Premises upon payment of the bonds, subject to the
condition that if the Leased Premises should every cease to be
used as a pubic port facility as that term is used in the Port
Authority Act, them title to the Leased Premises shall vest in the
City or such other public entity as the City may designate, without
cost to the City or its taxpayer, and free and clear of any debts,
liens or encumbrances or other liabilities. (Emphasis added.)
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C. In the Assignment Agreement the City and Authority agreed to the following:

1. Property was transferred by quit-claim deed, subject to the condition that if
the Leased Premises ceased to be used as a port authority, then the title shall
vest in the City without cost to the City or its taxpayers, and free and clear of
any debts, liens or encumbrances or other liabilities.

2. The Authority agreed, at its expense to finance and implement the Project.

3. The Authority agreed to pay to the City 40% of all net revenues it shall
receive form the operation of the Leased Premises.

4. After transfer of the Leased Premises to the Authority, the Authority will be
solely responsible for all costs incurred after such transfer associated with the
development, maintenance, insurance, and operation of the Port Facility.

5. All instruments shall be conditioned upon and effective simultaneous with the
Authority’s entering into a binding concession agreement, the pay-off of the
Bonds, the delivery of the quit-claim deed, and the execution and delivery of
such other associated documents necessary to effectuate this Assignment
Agreement,

Based on the terms of the Assignment agreement, the City is to incur no liability, but is to
receive 40% of the net revenues from operation of the Leased Premises. Overall, the
Authority did not appear to preserve the rights as it agreed to in the Assignment
Agreement with the City.

It may be significant to know when and if all the documents required to be signed
simultaneously occurred. And if not, there may also be an issue of validity and title
ownership.

Summary

The Master Concession Agreement reviewed by RAD appears to have potential
constitutional flaws. The Court is the final interpreter of the constitutions” application to
State and local laws. It would be essential to gather all of the relevant facts, to determine
the full extent of legal options. Many potential challenges to the Agreement are subject to
the statutes of limitations, which vary depending on which law is at issue.

The Master Concession Agreement may have gone beyond the conditions of the City’s
assignment if it created additional costs, liens or liabilities for the City. The Master
Concession Agreement may not be a “concession” at all with certain unintended tax
consequences to the parties.

Absent all the relevant documents, RAD’s analysis remains preliminary.

If you have further questions, please contact RAD.

Attachments
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MASTER CONCESSION AGREEMENT

THIS AGREEMENT is made and effective this 27th day of June, 2005 (this
"Agreement") by and between The Detroit/Wayne County Port Authority (the "Authority"), a
Michigan public body corporate and politic, and the Ambassador Port Company, a Michigan

corporation ("Master Coneessionaire™). Collectively, the Authority and Master Concessionaire
are referred to as the "Parties".

WITNESSETH:

WHEREAS, the Authority is the owner of certain real property consisting of
approximalely 3.6425 acres of improved land commonly known as 4461 West Jefferson Avenue,
Detroit, Michigan, along the Detroit River (the "Smaller Parcel") and real property consisting of
approximately 31.31 acres located at, and commonly known as, 4300, 4461, and 4500 West

Jefferson Avenue, Detroit, Michigan (the “"Larger Parcel"). Collectively, the Smaller Parcel
and Larger Parcel are referred to as the "Premises";

WHEREAS, the Authority is a statutorily established entity funded by the State of

Michigan, Wayne County and the City of Detroit (the "City"), in part through the issuance of
tax-exempt bonds;

WHEREAS, the Authority was established for the purpose of developing and operating a
"Port Facility" (as defined in Section 120.102 of the Port the Authority Act MCL 120, et seq.) in
the City and intends to develop, maintain, expand and otherwise operate a Port Facility
(including the real and personal property associated therewith, the "Facility") at the Premises
and in the areas around the Premises when and if acquired and incorporated in the Facility;

WHEREAS, subject 1o the Authority's oversight, the Authority desires to granta
concessjon in the Premises and the Facility (as more particularly defined in Section 1.2 hereof

the "Concession™) to a Master Concessionaire for the purpose of assisting the Authority with the
operation of the Facility;

WHEREAS, subject to the terms and conditions of this Apgreement, Master
Concessionaire desires to accept the Concession;

WHEREAS, Master Concessionaire believes that in order for the Concession to be
profitable to Master Concessionaire and achieve the Concession Purpose (as defined herein),
future expansion of the Facility to include areas outside of the Premises will be necessary;

WHEREAS, both Parties expect that the Facility will continue to expand to include
other properties proximate to the Premises ("Expansion Properties") and by the investment of
private and public funds in the Facility (including possible borrowings from Master
Concessionaire or from Master Concessionaire's affiliates or the issuance by the Authority of tax
exempt bonds) and that concurrently with the addition of Expansion Properties to the Facility,
the Concession and the definition of Premises shall expand to include any Expansion Properties;
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WHEREAS, the Authority has received an exemption from real estate taxes for the
Premises from the Tax Assessor for the City;

WHEREAS, the Parties believe that the financial success of the Facility depends on the
Authority continuing to maintain the exemption of the Premises from real estate taxes and
obtaining additional real estate tax exemptions for any Expansion Properties;

WHEREAS, concurrently with the execution of this Agreement, the Authority has
executed a Promissory Note (the "Promissory Note") in favor of Master Concessionaire in the
original principal amount of Two Million Ninety-Seven Thousand, Eight Hundred Sixty Three
Dollars and Thirty Three Cents ($2,097,863.33) which includes a provision for the possible
advance of future amounts by Master Concessionaire for the purposes of paying certain expenses
relating to the expansion, maintenance, operation and improvement of the Facility;

WHEREAS, concurrently with the Authority's acquisition of its interest in the Premises,
the City received a deed for a remainder interest in the Premises that will vest if at any time this
agreement is terminated for any reason other than Master Concessionaire's default on Master
Concessionaire’s obligations hereunder, including, without limitation, as a result of a breach by

the Authority of its obligations hereunder or failure to pay amounts due under the Promissory
Note; and

WHEREAS, as provided for in the Remainder Agreement (the "Remainder
Agreement") entered into between the City and Master Concessionaire concurrently herewith,
and approved by the Authority, the City has agreed to enforce its remainder interest in the
Premises if the occasion so arises and following termination of the Authority's interest in the
Premises, to cither honor this Agreement and the Promissory Note as the City's obligation or
enter into replacement agreements therefore with Master Concessionaire.

NOW, THEREFORE, in consideration of the foregoing premises and the mutual
agreements contained herein and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the Parties agree as follows:

1. Definitions.

1.1 Incorporation of Recitals. The foregoing Recitals are incorporated herein
and this Agreement shall be interpreted in accordance therewith.

1.2 Pror Defined Terms. All capitalized terms as used in this Agreement,
unless otherwise defined, shall have the same meaning stated below:

"Applicable Laws" shall mean all existing and future applicable laws, rules, regulations,
statutes, treaties, codes, ordinances, permits, certificates, orders and licenses of and
interpretations by, any governmental authority, and applicable judgments, decrees, injunctions,
writs, orders or like action of any court, arbitrator or other administrative, judicial or quasi-
judicial tribunal or agency of competent jurisdiction; (a) pertaining to the construction of
improvements on the Premises or relating to the Facility or the use, occupancy, ownership or
operation of the Facility, (b) in any way limiting the use or enjoyment of the Facility, including
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without limitation, Environmental Laws, Wetlands Regulations, Wildlife Protection Acts,
Archeological Protection Acts, all building, zoning and fire codes and all permits, certificates of
occupancy, licenses, authorizations and regulations relating to the Premises or the Facility, (c)
goveming the Authority, acts of the Authority or the Authority's agents, employees, contractors,

or concessionaires; and (d) otherwise relating to the Facility, the Premises and the use of the
Premises as a Port Facility.

"drcheological Protection Acts" shall mean all Applicable Laws relating to the
regulation, maintenance or preservation of archeological conditions.

"Authority" shall have the meaning specified in the introductory clause hereof,

"Authority Defaults" shall mean any breach of a representation or warranty of the
Authority, any failure of the Authority to perform obligations, make payments, or satisfy
covenants provided for herein, a termination or modification of this Agreement imposed by
reason of a change in Applicable Law relating to the Authority's statutory powers or obligations,
any default by the Authority under the Promissory Note or any additional circumstances and
events specified as constituting Authority Defaults hereunder.

"Baseline Assessment" that certain draft Baseline Environmental Assessment dated
August 20, 2003, prepared by Conestoga-Rovers & Associates, supplemented by the Draft

Review of Environmental Conditions dated September 14, 2004 prepared by Freudenthal &
Elkowitz Consulting Group, Inc.

"Bona Fide Offer" shall have the meaning specified in Section 15 of this Agreement.

"Bonds" shall mean those certain outstanding bonds of the Detroit Port Development

Corporation. Detroit Port Development Corporation Modified First Mortgage Revenue Bonds,
captioned Series A.

"Budget" shall mean the operating budget for the Facility as approved by the Authority
for each year of the Concession Term.

"Business Day" shall mean any day other than Saturday, Sunday or any other day that
federally chartered banks located in Michigan are closed for business.

"Capital Receipts" shall mean net revenues (after payment of transfer taxes, conveyance
fees, brokerage commissions, sale expenses including attomeys' fees, recording costs, title
insurance fees, due diligence expenses and other customary seller costs) earned by the Authority
in connection with the sale, transfer, assignment, grant of licenses or easements or the letting of
the Premises or the Authority's interest in the Premises, and any improvements, equipment or
other personal property included as part of the Facility.

"Ciny" shall have the meaning specified in the second (2™ recital hereto.

"Concession" shall mean the exclusive right 1o operate and manage the Facility and to
perform the Facility Work on the Authority's behalf pursuant to the terms and conditions hereof.
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"Concession Payments" shall mean the amounts payable to Master Concessionaire
pursuant to Section 5.1 hereof.

"Concession Purpose" shall mean the purpose for which the Authority was formed which
was in part, to acquire, improve, enlarge, extend, operate, maintain and finance port districts in
the City.

"Concession Term" shall mean a period commencing on the effective date of this
Agreement and ending on June 26, 2030 as such period shall be shortened or extended pursuant
to the terms hereof.

"Default Rate" shall mean an annual rate of interest equal to six hundred (600) basis
points in excess of the Floating Rate, but no greater than the maximum allowed by law.

"Detroit Port Development Corporation” or "DPDC" shall mean the issuer of the bonds.

“Environmental Laws" shall mean all federal, state and local laws, statutes, ordinances,
codes and regulations relating to environmental protection including those so defined in or
regulated under any of the following: 15 U.S. Code Section 2601, et seq. (the Toxic Substances
Control Act); 33 U.S. Code Section 1251, et seq. (the Federal Water Pollution Control Act, a/k/a
the Clean Water Act); 42 U.S. Code Section 6901, et seq. (the Resource Conservation and
Recovery Act); 42 U.S. Code Section 7401, et seq. (the Clean Air Act); 42 U.S. Code Section
9601, et seq. {the Comprehensive Environmental Response, Compensation and Liability Act); 49
U.S. Code Section 1801, et seq. (the Hazardous Materials Transportation Act) and the Michigan
Natural Resources and Environmental Protection Act (NEPRA) 1994 PA 451,

"Event of Default" shall mean the continuation of a Master Concessionaire Default in the
case of Master Concessionaire, or an Authority Default, in the case of the Authority, beyond
applicable cure periods, if any.

"Expansion Properties" shall have the meaning specified in the seventh (7™ recital
hereto.

"Facility" shall have the meaning specified in the third (3" recital hereto.

“Facility Operation Agreement” shall mean that certain Facility Operation Agreement by
and between Master Concessionaire and Facility Operator dated June 27, 2005 and any other
agreement between Master Concessionaire and any Facility Operator pursuant to which Master
Concessionaire subcontracts for the performance of all or part of the Concession.

“Facility Operation Standard™ shall mean the standard by which each Facility Operator
“shall operate the Facility, which shall mean: (a) in accordance with reasonable business
judgment; (b) in accordance with the Concession Purpose; (c) in a manner that will not result in
the Authority being personally liable to third parties in excess of the Gross Receipts payable to
the Authority pursuant to Section 5.1 and Capital Receipts payable 1o the Authority pursuant to
Section 5.2 that the Authority can reasonably e¢xpect 1o receive from the operation of the Facility;
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and (d) with a general goal of paying all creditors to the Facility, keeping the Facility in
operation and providing some residual return to the Authority.

“Facility Operator" shall mean Nicholson Terminal & Dock Company and any other
party designated by Master Concessionaire and approved by the Authority to perform the

obligations relating 10 the Concession. At any given lime there may be more than one Facility
Operator.

"Facility Work" shall have the meaning specified in Section 2.1 hereof.
"First Offer" shall have the meaning specified in Section 15 hereof.

“Floating Rate" shall mean three hundred (300) basis points over the yield to maturity on
United States Treasury Notes having a remaining term to maturity as near as possible to five (5)
years as such yield is published in The Wall Street Journal (or any successor thereto) on the day
of determination, but in no event shall the total be less than six percent (6%) per annum, nor
greater than the maximum allowed by law. If at any time during the Concession Term the rate
on five (5) year United States Treasury Notes is no longer published, the Floating Rate shall be
determined by using a comparable index reasonably selected by Master Concessionaire with
such index adjusted upwards or downward so that the rate on such substitute index is equivalent
to the Floating Rate on the last day that the Floating Rate was established using five (5) year
United States Treasury Notes (or any successor index). For example, if five (5) year United
States Treasury Notes were yielding five percent (5%) and the selected substitute index is the
London Interbank Offered Rate which at the time was yielding four percent (4%), then so long as
the London Interbank Offered Rate was used as the substitute rate, the Floating Rate would be
four hundred (400) basis points over the London Interbank Offered Rate.

"Gross Receipts" shall mean all revenues other than Capital Receipts derived by the
Authority, Master Concessionaire, any Facility Operator, and any subtenant or licensee of the
Facility (without duplication of any amounts already included in the definition of Gross
Receipts) from operations relating to the Facility, including, but not limited to, use fees, any
Refunding Amounts and any revenues from the sale of goods or services made on or about, or
otherwise originating from, the Premises from any source whatsoever; adjusted by the deduction
of the following, provided that separate records are maintained for such deductions: (a) credits
and refunds to customers for merchandise or services purchased from the Facility; (b) amounts of
any separately stated federal, state and local sales or use taxes imposed upon a Facility Operator’s
customers and collected by a Facility Operator; or (c) charges paid to a Facility Operator by its
customers for the mailing of purchased items but only to the extent of the actual mailing cost
thereof. Gross Receipts shall include all mail or telephone orders filled at or from the Premises,
all deposits not refunded to purchasers, and all orders taken in and from the Premises, whether or
not such orders are filled elsewhere.

No deduction shall be made from Gross Receipts by reason of any credit loss sustained or
financing discount that may be applicable by reason of the acceptance or use of credit cards or by
reason of any other credit arrangements. If any charge customarily made by a Facility Operator
for goods and services is not assessed, charged or collected for any reason. then the amount of
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that Facility Operator's customary charge therefor shall nevertheless be included in determining
Gross Receipts.

Gross Receipts shall be computed and audited in accordance with the provisions of this
Agreement.

In the event of any conflict between the provisions of this Agreement and generally
accepted accounting principles or generally accepted auditing standards, the provisions of this
Agreement shall control, and the provisions of this Agreement shall not be limited by such
principles or standards.

"Hazardous Cargo" shall mean Hazardous Materials and any other materials, such as
waste, arms, explosives, and similar products, that present unusual safety or health risks in
connection with their storage, transportation or disposal or that are subject to reporting,
permitting or other governmental laws, ordinances or regulations relating to their storage,
shipping, or disposal by reason of their potential negative impacts on the health or physical
welfare of people, animals or plants.

"Hazardous Materials” shall mean any substance or material that is described as a toxic
or hazardous substance, waste or material or a pollutant or contaminant, or words of similar
import, in any of the Environmental Laws, and includes asbestos, petroleum (including crude ail
or any fraction thereof, natural gas, natural gas liquids, liquefied natural gas, or synthetic gas
usable for fuel, or any mixture thereof), petroleum products, polychlorinated biphenyls, urea
formaldehyde, radon gas, radioactive matter, medical waste, and chemicals which may cause
cancer or reproductive toxicity.

"Larger Parcel® shall have the meaning specified in the first (1¥) recital hereto.

"Master Concessionaire Default" shall mean any breach of a represeniation or warranty
of Master Concessionaire, any failure of Master Concessionaire to perform obligations and
covenants provided for herein, and any additional circumstances and events specified as

constituting Master Concessionaire Defaults hereunder.

"Master Plan" shall mean the plan for the physical future of the Facility as described in
Section 2.1 hereof.

"Operating Procedures" shall mean the procedures for operation of the Facility as
approved by the Authority from time to time.

"Oversight Expenses” shall have the meaning specified in Section 5.1 of this Agreement.

"Plan Subminal Date" shall mean January 15 of each year of the Concession Term or the
next Business Day thereafter.

"Port Facility" shall have the meaning specified in the third (3") recital hereto.

"Premises" shall have the meaning specified in the first (1*) recital hereto and is legally
described in Exhibit A.
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"Pricing Schedule" shall mean the pricing list and Use Fees for products, services and

other activities at the Facility as approved by the Authority for each year of the Concession Term
as specified in Section 2.1 hereof.

"Promissory Note" shall have the meaning specified in the tenth (10™) recital hereto.

"Remainder Agreement" shall have the meaning specified in the twelfth (12") recital
hereto.

"Refunding Amounts" shall mean all amounts payable by any Facility Operator to Master
Concessionaire as consideration for Master Concessionaire's entry into the Facility Operation
Agreement, including without limitation, Nicholson Dock and Port Company's agreement to pay
to Master Concessionaire a percentage of amounts enerated by Nicholson Dock and Port

Company from the stevedoring operation at the port facility (the "Ecorse Port") located south of
the Premises legally described in Exhibit B.

"Smaller Parcel" shall have the meaning specified in the first (1% recital hereto.

"Use Fees" shall mean the fees, tariffs or charges imposed by Master Concessionaire or

Facility Operator on users of the Facility and other activities relating to the Facility that generate
Gross Receipts.

"Wetlands Regulations" shall mean all Applicable Laws relating to the regulation,
preservation, maintenance and creation of wetlands areas.

"Wildlife Protection Acts" shall mean the Endangered Species Act of 1973, as provided
forin 16 USCS §§ 1531 et seq., as amended from time 1o time, together with any other federal,
state or local wildlife, vegetation or habitat protection acts.

2. Administration and Operation.

2.1 Grant of Concession and Facility Work. Subject to the oversight rights of
the Authority provided for herein, for the Concession Term the Authority hereby grants the
Concession to Master Concessionaire for the Concession Purpose. Master Concessionaire shall
have the exclusive right to exercise the Concession. In exchange for the grant of the Concession

and the right to receive the Concession Payment, Master Concessionaire agrees to perform the
following "Facility Work":

a. at any time that Master Concessionaire reasonably determines
necessary, but in all events on or before the Plan Submittal Date of each year of the
Concession Term, present and recommend for approval by the Authority a master plan
(the "Master Plan”) including all supplements and amendments detailing directions to
Master Concessionaire for the development, construction, expansion, contraction,
operation, maintenance and improvements to the Facility, including maps, profiles and
other data and descriptions necessary to set forth the location and character of the work to
be approved by the Authority and undertaken by Master Concessionaire on the
Authority's behalf; including supplemental budgets. construction schedules, architectural
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drawings and plans and specifications for improvements when eventually completed and
as filed with and approved by the Authority afier the Plan Submittal Date;

b. 1o negotiate contracts for provision of materials, services, property
sale or acquisition, borrowings, utilities and other matters relating to the performance of
the Facility Work including, without limitation, execution of any activities that are part of
the approved Master Plan;

c. at any time that Master Concessionaire reasonably delermines
necessary, but in all events on or before the Plan Submittal Date of each year of the
Concession Term, present a proposed operating budget for the Facility for the upcoming
calendar year in substantially the form and containing the information detailed in the
budget approved concurrently herewith (the "Budget”) to the Authority for the
Authority's review and approval;

d. at any time that Master Concessionaire reasonably determines
necessary, but in all events on or before Plan Submittal Date of each year of the
Concession Term recommend pricing of products, services and other activities occurring
at the Facility in substantially the form and containing the information detailed in the
pricing schedule approved concurrently herewith (the "Pricing Schedule") to the
Authority for the Authority's review and approval;

e. at any time that Master Concessionaire reasonably determines
necessary, but in all events on or before the Plan Submittal Date of each year of the
Concession Term, recommend to the Authority for the Authority's review and approval,
operationa! policies for the Facility for the upcoming year including hours of operation,
scope of services to be provided, rules for users of the Facility and such other general
operational matters as to which Master Concessionaire would like to have the Authority's
guidance in substantially the form and containing the information detailed in the
operating procedures approved concurrently herewith ("Operating Procedures");

£ present to the Authority, as and when Master Concessionaire
reasonably determines necessary amendments to the Master Plan, the Pricing Schedule,
the Budget, the Operating Procedures or other items relating to the Facility and approved
by the Authority, but requiring modification by reason of subsequent events, new
information or operational experience;

g manage all processes associated with modifying, developing,
expanding, constructing, rehabilitating, improving, subleasing, maintaining, repairing or
otherwise managing the physical condition of the Facility in accordance with the Master
Plan and the Facility Operation Standard, including without limitation, dredging ship
channels, turning basins and filling and grading land therefor;

h. operate and manage all aspects of the Facility in accordance with
the provisions of this Agreement, the Master Plan, the Pricing Schedule, the Budget, the
Operating Procedures, and the Concession Purpose and otherwise in accordance with
Applicable Laws and the Facility Operation Standard;
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i in conjunction with the Facility Operator, executing contracts as an
independent contractor for the provision of services at the Facility, the purchase and sale
of goods and services relating to the Facility, and otherwise relating to the operation and
maintenance of the Facility and the performance of the other aspects of the F acility

Work;

] in conjunction with the Facility Operator, procuring and
maintaining permits, licenses, and approvals for operation of and modification to the
Facility.

22 Scope of Discretion in the Performance of Facility Work. In connection

with the performance of the Facility Work, Master Concessionaire shall exercise reasonable
business judgment consistent with the objectives of maximizing Concession Payments. From
time to time Master Concessionaire may authorize a Facility Operator to perform Facility Work
in a manner divergent from the Budget, the Master Plan, the Price Schedule or the Operating
Procedures but only in those specific instances where Master Concessionaire determines, in
Master Concessionaire's reasonable business judgment, that such actions conform to the Facility
Operation Standard and are either special one time events or will be included in the next Budget,
Master Plan, Price Schedule or the Operating Procedures, to be presented to the Authority for
approval on the next Plan Submittal Date.

23 The Authority’s Oversight and Cooperation. The Authority shall
cooperate with Master Concessionaire in connection with Master Concessionaire's performance

of the Facility Work and agrees to the foliowing for purposes of facilitating the Facility Work:

a. The Authority shall not unreasonably withhold the Authority's
consent to any Budget, Master Plan, Price Schedule, Operating Procedures or other
proposals or requests of Master Concessionaire relating to the exercise of the Concession,
with reasonableness determined by the following criteria and in the following order:

(1) consistency with Applicable Law and the Concession Purpose; (2) not imposing
financial obligations on the Authority of a recourse which will unreasonably reduce the
Authority's net income (afier all expenses and taxes, if any) from the operation of the
Facility; (3) not imposing financial obligations on the Authority that cannot reasonably be
satisfied out of Gross Receipts and Capital Receipts that the Authority can reasonably
expect to receive pursuant to Section 5.1 and 5.2 during the Concession Term; and (4)
reasonably consistent with the Facility Operation Standard.

b. The Authority shall respond to all requests for approval of the
Master Plan, Budget, Pricing Schedule, Operating Procedures and any requested
modifications thereto within thirty (30) days of Master Concessionaire's request, subject
to the understanding that the Authority's failure to deny any request for approval in
writing within such thirty (30) day period shall be deemed consent to the extent permitted
by Applicable Laws.

c. The Authority shall execute such documents and grant such
approvals as Master Concessionaire shall reasonably request to allow Master
Concessionaire and each Facility Operator to exercise the Concession to the extent that
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such powers can be designated to a third party performing acts on behalf of the Authority
pursuant to Applicable Laws and Section 2.3(a) above. To the extent that such powers
cannot be designated 10 a third party, the Authority shall undertake such acts as shall be
reasonably requested by Master Concessionaire to allow Master Concessionaire to
exercise the Concession in a manner consistent with this Agreement.

d. The Authority shall keep the Master Concessionaire informed of
all potential defaults or breaches, or threats or notifications of default or breaches of
agreements or contracts impacting the Facility or Premises or any current or future leases,
permits, licenses or easements relating to the Facility or Premises; and to allow the
Master Concessionaire to take any action necessary on behalf of, and at the expense of,
the Authority in order to sustain any current or future leases, permits, licenses or
easements relating to the Facility or to carry out the purpose of this Agreement.

e The Authority shall not pledge, sell, assign, let, lien, option,
mortgage, hypothecate, encumber, or otherwise convey interests in the Premises, the
Facility, revenues generated from the Facility or the Authority's interest in the Premises
at any time during the Concession Term without Master Concessionaire's prior consent,
such consent to be granted or denied in Master Concessionaire's sole discretion.

f. 1f, for any reason, the Authority refuses to approve modifications
to the Master Plan, Budget, the Pricing Schedule or the Operating Procedures, the
foregoing shall continue in effect unmodified (and renewed for the next year) until such
matter is resolved pursuant to Section 18.10 herein.

g If any state, federal, or local governmental agency issues any
written or unwritten notices of violation or non-complance, orders of withdrawal or
cessation, or any other citations relating to the Facility, the Authority shall immediately
notify Master Concessionaire of the governmental action, and follow any non-written
potification with written notification within two (2) Business Days.

h. The parties acknowledge that the Premises provided by the
Authority is exempt from real estate taxes, and that they have entered into this Agreement
based on the assumption that neither the Authority nor Master Concessionaire shall be
responsible for the payment of any real estate, personal property, user or operations taxes
relating to the Premises or the Facility.

i. In order to exercise its oversight obligations, the Authority is
required to maintain an office on the Premises or the Expansion Properties. The location
and operation of the Authority’s office shall not interfere with the Facility Work and the
Concession. All expenses related to the operation of the Authority’s office shall be bomne
by the Authority.

2.4  Emplovment of Facilitv Operator. The Authority confirms that it has

reviewed the Facility Operation Agreement with Nicholson Terminal and Dock Company and
hereby approves of Master Concessionaire's entry into that Facility Operation Agreement
pursuant to which Nicholson Terminal and Dock Company, as a Facility Operator will agree to
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perform certain aspects of the Facility Work. From time to time, Master Concessionaire shall be
entitled to replace Nicholson Terminal and Dock Company, as a Facility Operator in accordance
with the terms and conditions of the Facility Operation Agreement with Nicholson Terminal and
Dock Company. The Authority shall be entitled to approve or disapprove of any substitute or
new Facility Operator proposed by Master Concessionaire, such approval not to be unreasonably
withheld. If the Authority fails to deny approval in writing of any Facility Operator proposed by
Master Concessionaire within thirty (30) days of Master Concessionaire's request, such consent

shall be deemed granted to the extent that such an assumption is permissible under Applicable
Law.

2.5 Waiver of Conflict. The Authority understands and acknowledges that
Master Concessionaire or its affiliates owns real property in and around the Premises that Master
Concessionaire is interested in incorporating into the operations of the Facility and has agreed to
perform the Facilities Work in part for the purpose of maximizing the value of such other
properties and the profits to current and future businesses operating thereon. Preference shown
to such other properties owned by Master Concessionaire or its affiliates over the Facility shall
not constitute a breach of any duty of Master Concessionaire hereunder or a breach of the
Facility Operation Standard. The Authority, hereby waives any claim for breach of fiduciary
duty or other cause of action in connection with any actions taken by Master Concessionaire or
any Facility Operator whereby other property owned or controlled by them receives
disproportionate benefit to the Facility.

3. The Authority Requirements in Connection With Operation of Port.

3.1  Facility Open to the Public. Master Concessionaire shall at all times
operate the Facility as a public Port Facility with open access to all users, as approved by the
Port Authority.

3.2 Hours of Operation. Master Concessionaire shall provide services at such
times as are convenient for the public, are customary to the operations of a Port Facility and have
been approved by the Port Authority as part of the Operating Procedures.

3.3 Standards of Service. Master Concessionaire shall maintain and operate,
or cause a Facility Operator to maintain and operate, the Facility and otherwise perform the
Facility Work in a reasonably safe manner and with a reasonable standard of care necessary to

make the Facility generally available for public use, consistent with the plans approved by the
Port Authority.

3.4  Safetv and Security Rules. Master Concessionaire and each Facility
Operator shall advise and instruct their employees and agents to abide by and observe the safety
and security rules for their operations, work and services specified in the approved Operating
Procedures. Master Concessionaire or a Facility Operator will file all necessary reports and
other documents relating to the ownership, occupation, maintenance, expansion, sale or
operation of the Facility, with all applicable governmental authorities when required to do so by
Applicable Laws with copies provided to the Authority as appropriate.

CONFIDENTIAL
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3.5  Porl Security. Master Concessionaire shall file or cause to be filed such
reports and undertake such actions as shall be required under applicable law for purposes of
causing the Premises and the operations of the Facility to comply with Applicable Laws relating
to securing the Facility from terrorist activities, vandals and criminal acts. Notwithstanding the
foregoing, the parties understand and agree that such acts are the result of the actions of third
parties and outside the control of either the Authority of Master Concessionaire. Master

Concessionaire shall have no liability to the Authority by reason of the occurrence of such third
party actions. :

3.6  Government Reports. The Authority shall assist in procuring all federal,
state, county and City permits, licenses, authorizations and other governmental consents
necessary for the Authority, Master Concessionaire and each Facility Operator to maintain and
operate the Facility as a Port Facility.

37 Prior Non-Compliance with Laws. Master Concessionaire, the Facility
Operator(s) and their agents, employzes, vendors and concessionaires shall not be responsible for
any noncompliance with Applicable Laws, rules, regulations, specifications, approved
operational plans, and ordinances of the host municipality, the State of Michigan and any other
applicable federal laws prior to the date of this Agreement.

3.8  Procurement of Licenses and Permits. Except as the Parties otherwise
agree, Master Concessionaire and any Facility Operator shall procure, pay for and maintain, in
its own name or in the name of a Facility Operator, all federal, state, and/or local governmental
identification numbers, license(s), plans(s), and permit(s) necessary, convenient, and/or
incidental to do the Facility Work and to keep the Facility operating. Master Concessionaire and

each Facility Operator or contractors shall comply and abide with all of the terms and conditions
of said licenses, plans, and permits.

3.9  Environmental Compliance. Each Facility Operator shall be responsible
for compliance with Environmental Laws for the Facility (or the portion of the Facility that they
are operating) after the effective date of this Agreement except to the extent that respensibility
for compliance has been retained by the Authority. Except 1o the extent that Master
Concessionaire acts as a Facility Operator, Master Concessionaire shall not, by reason of this
Agreement, assume any liability for Hazardous Materials at the Facility or any breach of
Environmental Laws relating to the Facility or operations thereon.

3.10 Hazardous Cargo. Each Facility Operator shall be responsible for all
federal and state authority reporting and compliance related to the handling of Hazardous Cargo
at the Facility pursuant to that Facility Operator's Facility Operation Agreement.

3.11  Conduct of Operations/Independent Contractor Status. Each Facility
Operator shall perform, render and carry out at all times the Facility Work as independent
contractors. Each Facility Operator shall, at all times, have and exercise exclusive direction and
control of the Facility Work allocated to them pursuant to each Facility Operation Agreement
and exercise exclusive control over its individual work force and labor relations. While Master
Concessionaire and/or the Facility Operator may, from time to time, receive advisory
communications pertaining to the operation of the Facility from the Authority, compliance by a
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Facility Operator with such communications shall not effect their status as an independent
contractor,

3.12 Right of Entry. The Authority shall, upon reasonable notice to Master
Concessionaire and the Facility Operator operating on the applicable portion of the Facility,
retain entry and inspection privileges to the Facility. The Authority shall coordinate with Master
Concessionaire and the applicable Facility Operator to arrange a mutually agreeable time so as to

minimize any interference to Master Concessionaire's operations or the operations of the Facility
Operator.

3.13  Protection of Authority's Title in Premises. Master Concessionaire shall
not suffer or permit the Premises, or any portion thereof, 1o be used by the public, as such,
without restriction or in such manner as might impair the Authority's title to the Premises or any
portion thereof, or in such manner as may reasonably make possible a claim or claims of adverse

usage or adverse possession by the public, as such, or of implied dedication of the Premises or
any portion thereof.

3.14  Uses Prohibited. Master Concessionaire shall comply with all legal
requirements with respect to the Premises and the Facility. Master Concessionaire shall use the
Premises and Facility in a manner that will not cause a cancellation of any insurance policy
covering the Premises and Facility, or any part thereof,

3.15 Waste and Nuisance Prohibited. During the Concession Term, Master
Concessionaire shall comply with all Applicable Laws affecting the Premises, the breach of
which might result in any penalty to the Authority, or forfeiture of the Authority's interest in the

Premises, or restriction against the Authority's interest in the Premises or the Authority's or City's
adjoining land.

4, Construction and Improvements.

4.1 Construction of Improvements. Consistent with the Master Plan approved
by the Authority and as part of the Facility Work, Master Concessionaire may construct,
demolish and maintain any facilities, improvements, and buildings on the Premises reasonably
necessary for the operation of the Facility, Master Concessionaire or its agent shall be
responsible for obtaining any required building or other permits for such work. Such items shall
be approved or abjected to in accordance with the standards, process and procedures for approval
of the Master Plan set out in Section 2.1, with the exception of the requirement that they be
submitted by the Plan Submittal Date,

4.2 Submission of Plans for Modifications. Master Concessionaire agrees to
submit to the Authority, in advance, all plans respecting any material modifications of or
additions to the Premises and/or Facility, as part of the Master Plan. Any and all significant
modifications and/or alterations to the Premises and/or Facility shall require the written consent
of the Authority. Construction budgets, construction schedules, plans and specifications and
architectural drawings shall be subject to written approval of the Authority and incorporated into
the Master Plan as necessary, but shall not be required as a condition to submittal of the Master
Plan as of the Plan Submittal Date.

13
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4.3  The Authority Funding for Construction or Improvements. Upon
coordination with, or at the request of, Master Concessionaire, the Authority shall reasonably
cooperate to use its bonding authority to authorize the issuance of bonds to provide for the
construction of improvements and to otherwise further develop, or to expand the Facility or
Premises. Expansion of the Facility to include Expansion Properties shall only occur in
accordance with the Master Plan and by means of a written supplement to this Agreement under
which Master Concessionaire and the Authority agree on the terms and conditions on which the
Expansion Properties are to be incorporated into the Facility.

44  Master Concessionaire Funding for Construction or Improvements.
Master Concessionaire, may, using its own private funds, construct improvements

and further develop or expand the Facility or Premises in accordance with the Master Plan.
Should Master Concessionaire with the approval of the Port Authority use its own private funds
to construct improvements, further develop, or expand the Facility or Premises on real estate it
does not own, all such costs shall be deemed advances of principal under the Promissory Note
and added to the outstanding principal balance of the Promissory Note. From time to time as
requested by Master Concessionaire, the Authority shall confirm such advances and execute and
allonge to the Promissory Note confirming the increased principal amount thereof.

4.5  Authority Title Retention. The Authority shall own the title to any real
estate parcels and Facility improvements that are constructed on property acquired using
proceeds obtained from the issuance of the Authority authorized bonds.

46  Master Concessionaire Real Estate. Pursuant to the Master Plan and as
otherwise provided for in this Agreement, Master Concessionaire may, from time to time,
contribute Expansion Properties to the Facility by conveying such real estate to the Authority.
The Authority shall own any additional real estate added to the Facility as an Expansion Property
in fee simple determinable, subject to the possibility of reversion to Master Concessionaire if at
any time the Master Concession Agreement terminates.

5. Application of Revenues Derived from the Facilitv.

5.1  Payment for Concession Services. Although the Authority's primary
purpose for entering into this Agreement is to cause a dormant Port Facility to resume
operations, the parties acknowledge and agree that the Authority will need to be compensated for
the out of pocket and administrative costs that the Authority will incur in connection with the
ongoing oversight and administration required of the Authority under the terms of this
Agreement ("Oversight Expenses™). The parties further acknowledge and agree that the actual
dollar value of Oversight Expenses is difficult to determine because of the length of the
Concession Term and the nature of the Oversight Expenses as administrative expenses and not
necessarily out of pocket expenses. Therefore, the parties stipulate that Master Concessionaire
shall reimburse the Authority for Oversight Expenses as follows and without modification during
the Concession Term.

a. On the behalf of the Authority, Master Concessionaire shall require
each Facility Operator to collect, and provide written confirmation of the receipt of; all
Gross Receipts earned in connection with the Facility.

14
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b. In order to compensale the Authority for its Oversight Expenses,
on or before the thirtieth (30th) day following the end of each calendar quarter, Master
Concessionaire shall pay the Authority two and one-half percent (2 1/2%) of the Gross

Receipts received in that expired quarter, less the following deductions to be applied in
the following order:

(1) All outstanding interest that shall have accrued during the

preceding quarter on the Promissory Note at the Floating
Rate;

(2)  any defauh interest due on the Promissory Note;

(3)  any interest that accrued during prior quarters but that was
added 1o the principal amount of the Promissory Note by
reason of there being insufficient Gross Receipts available
to pay the accrued interest; and

(4)  any amount due Master Concessionaire from the Authority
under the terms of this Agreement.

5.2 Collection and Distribution of Capital Receipts. On behalf of the
Authority, Master Concessionaire shall collect or require the Facility Operator(s) to collect all

Capital Receipts earned in connection with the Facility. Concurrently with the collection of
Capital Receipts, Master Concessionaire shall apply Capital Receipts in the following order:

a First, to satisfy all amounts due and owing under any loan or other
financing related to the Capital Receipt and consented o in writing by Master
Concessionaire;

b. Second, to pay Master Concessionaire any accrued but unpaid
interest outstanding under the Promissory Note, including default interest;

c. Third, to satisfy the outstanding principal balance under the
Promissory Note;

d. Fourth, 10 pay any amounts then due any Facility Operator(s);

€. Fifth, to pay any other amounts then due Master Concessionaire

hereunder;

f With all residual Capital Receipts payable to the Authority.

5.3 Other Pavments.

a. The Authority has the right to pay all or part of the outstanding
principal balance of the Promissory Note at any time.

15
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b. The Master Concessionaire will reimburse the Authority's
unamortized bond issuance costs and costs related to completing this transaction, the total
not to exceed Four-Hundred Thousand Dollars ($400,000.00). Within ten (10) days of
the execution of this Agreement, the Authority will present to the Master Concessionaire
an itemized list of claimed casts, with appropriate justification, as requested. Within
thirty (30) days of the receipt of the Authority's justified claim, the Master
Concessionaire will make payment. Any disputes concerning this reimbursement will be
resolved in accordance with Section 18.10 of this Agreement.

. Warranties and Representations.

6.1  Warrantv of Qualifications. Master Concessionaire represents and
warrants to the Authority that Master Concessionaire is qualified and capable, and has adequate
financial resources, to fulfill and perform its obligations under this Operating Agreement.

6.2  General Warranty by the Authority. Recognizing that the Parties have not
had possession of the Premises nor have they had the opportunity to conduct a comprehensive

due diligence, they nevertheless warrant that they are unaware of the Premises presently being
the subject of:

a. any administrative action, notice of violation, cessation order or
action in any quasi-judicial or judicial body of competent jurisdiction;

b. any final order, writ, judgment, injunction, decree, determination,
award or other final order or applicable decision of any quasi-judicial, judicial, or
government entity which restricts or affects the operation of the Facility;

c. any investigation into the violation of any Applicable Law: or

d. any other potential civil action which might have a material effect
on Master Concessionaire's financial interests as a Facility Operator.

6.3  Warranty by the Parties of Environmental Conditions. The Baseline
Assessment evaluated and documented the environmental conditions of the Larger Parcel of
property. Within forty-five (45) days of the effective date of this Agreement, the Master
Concessionaire shall cause the completion of a final baseline assessment for the entire Facility.
Until a baseline assessment that incorporates the Smaller Parcel is completed, the Smaller Parcel
will not be included in the operation of the Facility. The Parties covenant, represent and warrant
that to the best of their knowledge, except as provided in the Baseline Assessment:

a. the Facility operating on the Larger Parcel does not violate any
applicable federal, state, or local law, statute, ordinance, rule, regulation, order, notice
requirement or other Applicable Law pertaining 10 the collection, transportation, storage,
treatment, discharge, release, processing, handling, or disposal of Hazardous Materials.

b. no written notice has been served on the Authority from any
person or governmental entity regarding any existing, pending investigation or inquiry
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nor are there any threatened investigations or inquiries related 10 violations under any
Applicable Laws, or any claims for corrective action, remedial obligations or contribution
for removal costs or damages under any Applicable Laws or the designation of the
Authority as a potentially responsible party under Applicable Laws.

c. there have been no releases of Hazardous Materials generated,

stored, treated or disposed of on the Larger Parcel or on property adjacent to or proximate
to the Premises.

6.4  Warranty re: Master Plan.

The Authority represents and warrants its Development Plan was duly adopted
and approved by all applicable governmental authorities afier notice and hearing in accordance
with Section 120.123 of the Port the Authority Act, MCL §120.123,

7. Term: and Termination of Operating Agreement.

7.1 Term of this Agreement. This Agreement shall be in effect for the
Concession Term. The Concession Term shall be subject to three (3) successive twenty-five (25)
year extension options to be exercised at the election of Master Concessionaire by delivery to the
Authority of at least six (6) months prior written notice of Master Concessionaire's election to
extend. Each extension option may only be subject to exercise if, during the Concession Term
and each twenty-five (25) year extension period, at least Two Million Dollars ($2,000,000.00) in
"Capital Investment” has been made in the Premises by the Authority, Master Concessionaire, a
Facility Operator or other party. Capital Investment shall mean the cost, as noted in third party
invoices, of physical improvements made to the Premises (including any Expansion Properties).
The following costs may be included in Capital Investment: all hard costs of physical
improvements including labor and materials as well as soft costs, including design, engineering,
architectural and legal expenses, permitting costs, impact fees, licensing costs, plan review fees,
all other governmental expenses, fees and costs associated with the physical improvement of the
Premises including any Expansion Properties, interest payable to third parties and attributable to
construction periods, oversight fees payable to any third party construction or site manager and
other fees and expenses that would typically be funded by a construction lender financing
comparable physical improvements. Capital Investment shall only include costs relating to
physical improvements that will remain on the Premises or Expansion Properties following the
termination of the Master Concession Agreement.

7.2 Return of the Facility. Master Concessionaire shall, upon the termination
of this Agreement, leave intact, undisturbed, and in good repair, less normal wear and tear, all
fixtures, improvements, and installations, as well as all items comprising the same, pertaining to
the Facility paid for by the Authority on the Authority property. Master Concessionaire agrees to

remove all of its personal property from the Facility within sixty (60) calendar days from the date
of the termination of this Agreement.
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8. Insurance.

8.1 Liability Insurance.

a. Master Concessionaire shall cause each Facility Operator to
purchase liability insurance (any auto, including owned autos, non-owned autos and hired
autos), and commercial general liability insurance protecting the Facility Operator,
Master Concessionaire, and the Authority from and against any and all liabilities arising
out of or relating to the Facility Operator's use or occupancy of, or the conduct of
operations on, the Premises or in connection with the Facility. Limits of liability
thereunder shall be in such reasonable amounts as the Authority shall approve as part of
each Facility Operation Agreement. The policy shall be in a form and with a company or
companies reasonably acceptable to Master Concessionaire and the Authority and with
contractual liability coverage for the Facility Operator's covenants to and indemnification
of Master Concessionaire and the Authority under the Facility Operation Agreement, if
any. This insurance shall provide that it is the primary insurance with respect to any
other valid and collectible insurance Master Concessionaire or the Authority may
possess, including any self-insured retention or deductible Master Concessionaire or the
Authority may have, and that any such other insurance Master Concessionaire or the
Authority do possess shall be considered excess insurance only.

b. 1f the nature of the Facility Operator's use of the Premises or
business operations on the Premises or in connection with the Facility are such as to place
any or all of the Facility Operator's employees under the coverage of workers'
compensation or similar statutes, Master Concessionaire shall also cause the Facility
Operator to purchase workers' compensation or similar insurance with a company or
companies acceptable to Master Concessionaire and the Authority affording the required
statutory coverage and containing the requisite statutory limits.

c. The declarations page(s) from all insurance policies obtained by
Facility Operator in accordance with the provisions of this Agreement shall be furnished
to Master Concessionaire and the Authority at least fifieen (15) days prior to the
commencement of any construction or installation on the Premises, whichever first
occurs, and at least thirty (30) days prior to the expiration or termination of the coverage
provided under any prior policy. Such declarations page(s) shall indicate that Master
Concessionaire and the Authority as additional insured parties. Each declarations page
shall indicate that such insurance coverage will not be reduced or canceled without
having first given at least thirty (30) days' prior written notice to Master Concessionaire
and the Authority.

8.2 Property Insurance.

a. Master Concessionaire shall cause each Facility Operator, at the
Facility Operator's sole cost and expense, to obtain and maintain in effect through the
term of this Agreement, for the benefit of Facility Operator, Master Concessionaire, the
Authority, their lenders from time to time, and the trustee of certain of the Authority's
outstanding revenue bonds, as their interests may appear, property insurance on all
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improvements, furnishings, fixtures, trade fixtures, signs, equipment and other personal
property hereafier installed on the Premises or incorporated into the Facility, on a
replacement cost basis, in such form and with such company or companies as Master

Concessionaire shall approve, with a deductible which does not exceed five percent (5%)
of such replacement cost.

b. At least fifieen (15) days prior to the commencement of any
construction or installation on the Premises and at least thirty (30) days prior 1o the
expiration of any policy or policies theretofore provided by Facility Operator under this
Agreement, Master Concessionaire shall cause each Facility Operator to furnish Master
Concessionaire and the Authority the declarations page(s) from the insurance policy or
policies evidencing such coverage, and such declarations page(s) shall indicate that
Facility Operator, Master Concessionaire, the Authority, their lenders from time to time,
and the trustee of any of Authority's outstanding revenue bonds are named as loss payees
as their interests may appear, and that the policy or policies will not be canceled or

reduced without thirty (30) days' prior written notice thereof to Master Concessionaire
and the Authority. :

c. Master Concessionaire shall require that each Facility Operator, on
behalf of itself and its insurance carrier(s), waives any and all rights of recovery which
Facility Operator may have against Master Concessionaire or the Authority for any loss
of or damage to property each may suffer as a result of any fire or other peril normally
insured against under a policy of property insurance.

8.3  Right of Master Concessionaire or Authority to Purchase. Master
Concessionaire shall cause each Facility Operator to pay all of the premiums for insurance
required 1o be maintained hereunder and to deliver proof of such insurance to the Anuthority,
Upan the failure of Master Concessionaire to cause a Facility Operator to obtain such insurance
in the names and in the amounts herein called for, to pay the premiums therefor, or to deliver
proof of insurance to the Authority, the Authority shall be entitled, but shall have no obligation,
to obtain such insurance and pay the premiums therefor, which premiums shall be repayable to
the Authority upon written demand therefor. However, before taking such action, if
commercially available, the Authority will consult with Master Concessionaire and identify the
perceived inadequacies of Master Concessionaire's or any Facility Operator's insurance coverage.
In no event shall Master Concessionaire or any Facility Operator be liable to the Authority for
damages in excess of the insurance premiums that the Authority pays to purchase replacement
insurance. If insurance is not maintained by Master Concessionaire or the Facility Operator,
such failure shall not constitute an independent cause of action and shall not result in liability of
Master Concessionaire to the Authority or any other party for uninsured damages that may occur.

8.4 Survival of Provisions.

The provisions of this Section 8 shall survive the expiration or earlier termination of this
Agreement.

8.5  Blanket Insurance Policies. Notwithstanding anything to the contrary
contained in this Article, Master Concessionaire's obligations to carry or to cause a Facility
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Operator to carry the insurance provided for herein may be brought within the coverage of a so-
called blanket policy or policies of insurance carried and maintained by Master Concessionaire
or its Facility Operator(s), as long as the coverage afforded the Authority shall not be reduced or
diminished or otherwise be different from that which would exist under a separate policy
meeting all other requirements of this Agreement by reason of the use of such blanket policy of
insurance, and all other requirements of this Article shall be satisfied.

8.6  Waiver of Subrogation. The Authority and Master Concessionaire waive
all rights against each other, and against any of their respective officers, employees, agents,
successors and assigns and any other parties named as insureds or additional insureds in such
policies, on account of any loss or damage caused by risks covered by insurance under this
Article to the extent such party is covered by that insurance. The Authority and Master
Concessionaire intend that the required policies of insurance shall protect all the parties insured
and provide primary and exclusive coverage for the losses and damages caused by risks covered
by insurance under this Article. Each insurance policy carried by the Authority, Master
Concessionaire and each Facility Operator shall provide that the insurance company waives its
right of recovery by way of subrogation against the Authority, Master Concessionaire or the
Facility Operator and their respective officers, employees, agents, successors and assigns in
accordance with this paragraph.

9, Repairs and Destructjon of Improvements.

9.1  Maintenance of Improvements. Master Concessionaire shall, without any
expense to the Authority, cause the Premises and Facility to be kept and maintained, including
without limitation, al} structural, nonstructural, interior and exterior portions thereof, in good,
sanitary and neat order, condition and repair. Master Concessionaire shall, except as specifically
provided herein, restore, repair, replace or rehabilitate any improvements of any kind which may
be destroyed or damaged by fire, casualty or any other cause whatsoever. Master Concessionaire
shall also comply with and abide by all federal, state, county, municipal and other governmental
statutes, ordinances, laws and regulations affecting the Premises and Facility or the other
improvements thereon, or any activity or condition on or in such Premises.

92  Damace to and Destruction of Improvements. The damage, destruction,
or partial destruction of any building or any other improvements which are on the Premises shall
not release or diminish Master Concessionaire's obligations hereunder, except as hereinafier
expressly provided. In case of damage to or destruction of buildings or other improvements on
the Premises, Master Concessionaire shall, at its expense, subject to the availability of adequate
insurance proceeds, promptly repair and restore the same 1o a condition as good as that which
existed prior to such damage or destruction. Without limiting such obligations of Master
Concessionaire, it is agreed that, so long as Master Concessionaire is not then in default
hereunder, and subject to the rights of any mortgagee of the Premises, the proceeds of any
insurance covering such damage or destruction shall be made available to Master Concessionaire
for such repair or replacement.

10.  Master Concessionaire's Dutv to Keep Premises Free of Liens. Except as
provided in this Agreement, Master Concessionaire shall keep the Premises, and every pant
thereof, the buildings and any other improvements at any time located thereon free and clear of
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any and all construction liens for or arising out of or in connection with work or construction by,
for or permitted by Master Concessionaire on or about the Premises, and any obligations of any
kind incurred by Master Concessionaire, and at all times shall promptly and fully pay and
discharge any and all claims on which any such lien may or could be based, and shall indemnify
the Authority and all of the Premises, against all such liens and claims of liens and suits or other
proceedings pertaining thereto. Notwithstanding the foregoing, Master Concessionaire may
contest any such lien in good faith and may permit same to remain unsatisfied and undischarged
during the period of such contest and any appeal therefrom; provided that if the Authority so
requires, Master Concessionaire shall deposit with an escrow agent, cash or a cash equivalent
surety bond in form and substance satisfactory to the Authority, in an amount sufficient to satisfy
such lien, including any interest and penalties thereon.

11. Prohibition of Involuntary Assignment: Effect of Bankruptcy or Insolvency.

11.1  Prohibition of Involuntary Assignment. Neither this Agreement, nor the
estate of the Authority or Master Concessionaire, nor any interest of the Authority or Master
Concessionaire hereunder in the Premises or any improvements thereon, shall be subject to
involuntary assignment, transfer or sale by operation of law in any manner whatsoever, and any
such attempt at involuntary assignment, transfer or sale shall be void and of no effect.

112 Effect of Bankruptcy. Insolvency. Etc. Without Jimiting the generality of
the provisions of the preceding Section, the Authority and Master Concessionaire agree that the
following events shall constitute an Event of Default by the bankrupt party:

a. if any proceedings under federal bankruptcy law shall be
commenced by or against either Party and if commenced against either Party, shall not be
dismissed within sixty (60) days; or

b. if either Party becomes insolvent or makes an assignment for the
benefit of its creditors; or

c. if a receiver is appointed in any proceeding or action to which
either Party is a party, with authority to take possession or control of all or any part of the
Premises or the business conducted thereon, and such receiver is not discharged within a
period of thirty (30) days afier his appointment; or

d. if any involuntary assignment prohibited by the provisions of the
preceding Section shall occur,

12. Assignment and Transfer by Master Concessionaire.

12.1  Prior Consent by the Authoritv to Assignment and Transfer of this
Agreement. Master Concessionaire shall not assign or transfer this Agreement, without the prior
written consent of the Authority, which consent shall not be unreasonably withheld. Consent to
an assignment or transfer shall not be deemed o be a consent 1o any subsequent assignment or
transfer. In connection with any approved assignment or transfer of this Agreement, the
Authority shall release Master Concessionaire from its obligations under this Agreement to the
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extent of such assignment or transfer. Following an approved Assignment, all references therein
to the Master Concessionaire shall mean the assignee entity. 1f Master Concessionaire assigns its
rights under this Agreement without the consent of the Authority, the sole impact shall be that
Master Concessionaire shall continue to be liable hereunder for all obligations of Master
Concessionaire hereunder.

12.2  Master Concessionaire's Rieht to Subcontract. Notwithstanding the
foregoing, and subject to the limited approval rights specified in Section 2.4 hereof, Master
Concessionaire shall be entitled to subcontract all or a portion of its rights or duties under this
Agreement to any Facility Operator.

13. Default.

13.1  Event of Default by Master Concessionaire. In addition to any other
Master Concessionaire Defaults or Events of Default specified herein, the following shall
constitute Master Concessionaire Defaults:

a. Master Concessionaire fails to make any payment on the due date
thereof in accordance with this Agreement and fails to cure such delinquency within
fifieen (15) days after written notice thereof has been received by Master
Concessionaire; or

b. Master Concessionaire breaches any covenant of this Agreement
other than the covenant for the payment of Oversight Expenses and fails to cure such
breach within thirty (30) days after written notice thereof has been given by the Authority
to Master Concessionaire.

13.2  Authority Rights and Remedies Pursuant to an Event of Default bv Master
Concessionaire. Following an Event of Default by Master Concessionaire, the Authority shall be
entitied 1o exercise the following, and only the following, rights and remedies:

a. Pursue a claim for actual damages, but expressly excluding
consequential damages, punitive damages or other monetary damages, in excess of actual
damages, and subject to the additional condition that such damages shall be payable
solely from future amounts due Master Concessionaire from the related Facility Operator
hereof and without offset against any amounts otherwise due from Master Concessionaire
or any other Facility Operator to the Authority hereunder;

b. Enforce the obligations of Master Concessionaire by means of the
equitable remedies of specific performance and injunction, but subject to the condition
that such equitable remedies shall not be exercised in such a manner inconsistent with the
objective of keeping the Facility open as a Port Facility available for use by the general
public and operated by a Facility Operator, nor shall such remedies be caused so as to
cause a breach by Master Concessionaire of any Master Concessionaire's obligations
under any Facility Operating Agreement;

Fy
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c. If, in addition to an Event of Default, Master Concessionaire is
declared bankrupt or ceases 10 exist, the Authority may terminate this Agreement; and

d. Notwithstanding the provisions of this Section 13.2, recover

reasonable atiorneys' fees and enforcement expenses in accordance with Section 18.13
below.

13.3  The Authority's Right to Perform. Upon the occurrence of an Event of
Default caused by the continuation of a Master Concessionaire Default, the Authority may, but
shall not be required to, do or perform or cause to be done or performed such act or thing,
entering upon the Premises for such purposes, if the Authority shall elect, and the Authority shall
not be held liable or in any way responsible for any loss, inconvenience, annoyance or damage
resulting to Master Concessionaire on account thereof, except as a result of the Authority's, its
agents', or employees' negligent acts or omissions in the performance of such act. Any act or
thing done by the Authority pursuant 1o the provisions of this Section shall not be construed as a
waiver of any such default by Master Concessionaire, or as a waiver of any covenant, term or
condition herein contained, or of the requirement of performance thereof, or of any other right or
remedy of the Authority, hereunder or otherwise. However, the Authority shall not be entitied to
recover from Master Concessionaire any amounts expended in connection with the exercise by

Authority of the rights specified in this Section 13.3 in excess of those amounts recoverable
pursuant to Section 13.2(a) above.

13.4  Event of Default by the Authority. In addition to any other Authority
Defaults or Events of Default specified herein, the following shall constitute Authority Defaults:

a. The Authority fails to perform a required duty or obligation as
stated in this Agreement and fails 1o cure such delinquency within fifieen (15) days afier
written notice thereof has been given by Master Concessionaire 1o the Authority; or

b. The Authority breaches any representation or warranty of the
Authority hereunder.

13.5 Remedies for Master Concessionaire Pursuant to an Authority Event of
Default. If an Authority Default continues beyond applicable cure periods, Master
Concessionaire shall be entitled to any and all remedies available at law or in equity provided
that Master Concessionaire's right to recover monetary damages shall be limited to the
Authority's rights and interests in: (a) the Facility; (b) the Premises; (c) the Gross Receipts; (d)
the Capital Receipts; (¢) any personal property located thereon or related to the Premises and the
Facility; (f) any deposits, bonds or other security posted by the Authority and relating to the
Facility or work being performed in connection with the Facility or leases or subleases of the
Facility; and (g) any a right of offset against any other amounts due the Authority pursuant to
this Agreement. In addition, the Master Concessionaire shall be entitled to enforce its rights
under the Remainder Agreement and cause the City to take possession of the Premises so as to
terminate the Authority's interest in the Premises and the Facility.

13.6  Waiver. The waiver by either Party of, or the failure of that Party to take
action with respect to, any breach of any term, covenant or condition herein contained shall not
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be deemed to be a waiver of such term, covenant or condition, or of subsequent breach of the
same, or of any other term, covenant or condition herein contained. The subsequent performance
or acceptance of payment hereunder by a Party shall not be deemed a release of any term,
covenant or condition of this Agreement, other than the failure of that Party to perform or pay the
particular performance or payment so accepted, regardless of that Party's knowledge of such
preceding breach at the time of acceptance of such performance or payment.

13.7 Default Interest. Amounts due and unpaid hereunder by either of the
Parties to the other and delinguent for more than thirty (30) days, shall accrue interest at the
Default Rate, compounding monthly, until paid in full,

i4. Effect of Eminent Domain.

14.1 Effect of Total Condemnation. If the entire Premises and Facility shall be
appropriated or taken under the power of eminent domain by any public or quasi-public
authority, or shall with the consent of Master Coneessionaire, be conveyed by the Authority to
any public or quasi-public authority under a threat of such appropriation or taking, this
Agreement shall terminate and expire as of the date of such taking or conveyance, payment shall
be prorated to such date, and Master Concessionaire and the Authority shall thereupon be
reteased from any liability thereafier accruing hereunder. All proceeds with respect {o the
Premises shall be divided between the Authority and Master Concessionaire as Capital Receipts
to the extent that such proceeds relate 10 property owned by the Authority, or paid one hundred
percent (100%) to Master Concessionaire to the extent that such proceeds relate to property in
which Master Concessionaire has a reversionary interest.

14.2 Effect of Partial Condemnation. 1f the taking consists of less than the
whole of the Premises or Facility, there will be no termination of this Agreement if Master
Concessionaire determines, in its sole discretion, that its operation on the Premises can continue
in substantially the same manner as before the taking. If Master Concessionaire determines that it
cannot coniinue to operate on the Premises as herein required, either the Authority or Master
Concessionaire may terminate this Agreement, and if this Agreement is terminated, the proceeds
will be applied in the same way as under the preceding Section. If this Agreement is not
terminated, then Master Concessionaire shall continue operations to the extent possible, and
consistent with this Agreement, identify replacement improvements to be constructed by Master
Concessionaire at the expense of the Authority. Subject to the rights of any mortgagee of the
Premises, the proceeds of the partial condemnation shall be used first to pay for such
construction, and any excess will go to the Authority and Master Concessionaire as their interests
may appear as specified in the preceding paragraph.

15.  Right of First Refusal. The Authority shall noi sell the Premises or any interest in
the Premises during the Concession Term except in accordance with this Section. Should the
Authority receive from a bona fide, arm's-length purchaser not affiliated in any way with the
Authority, a bona fide written offer ("Bona Fide Offer") to purchase all or any part of the
Premises and should the Authority desire to accept the Bona Fide Offer, it shall first make a
written offer (the "First Offer") to sell the Premises to Master Concessionaire at the price and
upon the terms and conditions set forth in the Bona Fide Offer. The First Offer shall be
accompanied by a copy of the Bona Fide Offer. Master Concessionaire may accept the First
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Offer by service of notice of acceptance to the Authority on or before the thirtieth (30™) day next
following delivery of the First Offer to Master Concessionaire plus any earnest money delivered
therewith. Failure of Master Concessionaire to respond during said thirty (30) day period shall
be deemed a conclusive waiver of Master Concessionaire's right to accept the First Offer. If the
First Offer is accepted, the purchase and sale shall be closed at the principal office of the
Authority on the date set forth in the Bona Fide Offer or at such other place, time and date as the
Authority and the Master Concessionaire may mutually agree upon, by payment of the Purchase
Price against conveyance of the Premises subject to the terms of the First Offer. If Master
Concessionaire fails to fully and timely accept the First Offer as herein provided, the Authority
may make the bona fide sale of the Premises to the bona fide prospective purchaser making the
Bona Fide Offer in accordance with the terms thereof; provided, however, that if the Authority
fails to consummate the sale of the Premises in accordance with the Bona Fide Offer, Master
Concessionaire's right of first refusal described in this Section shall remain in full force and
effect. Master Concessionaire shall be entitled to require the Authority 10 execute a

memorandum of this right of First Offer in recordable form and record that right of First Offer
apainst the Premises.

16.  Port Authoritv Activities. For the purpose of giving Master Concessionaire
comfort that the Port Authority will remain solvent and that the Authority will spend adequate
resources, both in man-hours and bonding capability, on the success of the Facility, the Port
Authority agrees that any freight handling or storage Port Facility, intermodal rail loading and
unloading facility, truck loading terminal, or other comparable transportation facility located in
Wayne County under the control, authority or supervision of the Port Authority will, at the
election of Master Concessionaire, be subject to the terms and provisions of this Master
Concession Agreement and incorporated into the Facility.

17.  Tax Treatment. It is recognized that Master Concessionaire and the Authority are
sophisticated entities and are advised by experienced legal counsel. It is the intent of Master
Concessionaire and the Authority that for federal income tax purposes the transaction described
in this Agreement is 1o be treated as a concession agreement and not as a capital lease between
the Authority and the Master Concessionaire. Ownership of the Premises and the buildings,
docks and other permanent improvements thereon shall reside in the Authority. The following
items are expressly agreed to not constitute real property and ownership, thereof shall not
transfer to the Authority by reason of their being incorporated into the Facility: furniture, trade
Tixtures, cranes, and other machinery for loading and unloading ships. The Authority and Master
Concessionaire agree that, to the extent permitted by Applicable Laws, each shall file all tax
retumns in conformity with the foregoing intentions. The parties acknowledge and agree that
(2) neither has made any representations or warranties to the other conceming the tax, accounting
or legal characteristics of the transaction detailed in this Agreement and (b) each have obtained
and relied upon such tax, accounting and legal advice conceming this Agreement and the
transactions described herein and therein as they deem appropriate. The Authority and Master
Concessionaire covenant not to challenge the characterization of the transaction created pursuant
to this Agreement as anything other than as outlined above. Each party expressly acknowledges
that the parties intend that the transactions described herein not be construed as a joint venture or
partnership transaction. Each party acknowledges that neither the Authority nor Master
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Concessionaire would have entered into the transactions contemplated hereby and thereby if a
joint venture or partnership were being created.

18. Miscellaneous.

18.1  Execution of this Asreement, This Agreement and any modifications,
supplements or amendments thereto shall be valid only when it is executed by duly authorized
agents of each Party.

18.2  Collection of Prior Accounts Receivable. Any accounts receivables which
have outstanding balances at the time this Agreement takes effect for work performed at the
Facility will constitute Gross Receipts.

18.3  Applicable Law. This Agreement shall be governed and construed by the
substantive laws of the State of Michigan. In the event any provision(s) of this Agreement shall
be adjudged invalid by a court or arbitralor having competent jurisdiction over the Parties, the
invalid provision(s) shall be deleted from this Agreement and this Agreement shall be construed
as to give effect to the remaining provisions.

18.4 Notices. All notices provided for herein shall be in writing and shall be
tendered by U.S. Certified Mail to the receiving Party hereto at:

If to Master Concessionaire: Ambassador Port Company
12225 Stephens
Warren, MI 48089

With a copy to: Foley & Lardner LLP

500 Woodward Avenue, Suite 2700
Detroit, M1 48226
Attn: George Ash, Esq.

If to the Authority: Detroit'Wayne County Port Authority
8109 E. Jefferson Avenue
Detroit, M1 48214
Atin: Executive Director

With a copy to: Lewis & Munday, P.C.
2490 First National Building
660 Woodward Avenue
Detroit, M 48226
Anun: David Baker Lewis, Esq.

In the case of a change in the mailing address of any Party hereto, the Party so changing its
mailing address shall give notice thereof 1o the other Party hereto, and in the absence of any such
notice of change of mailing address executed in accordance with this paragraph, notice given to
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the respective aforestated mailing addresses shall be deemed sufficient for all purposes of this
Agreement.

18.5 Captions. The captions appearing in this Agreement are for identification
purposes only and shall not be construed as affecting in any way the meaning of the provisions
hereof.

18.6 Atwtachments. All attachments are an integral part of this Agreement and
set forth the entire understanding of the Parties in respect of the transactions contemplated. These
documents supersede all prior agreements, arrangements, and understandings of the Parties
concerning this Agreement and the operation of the Facility.

18.7 Modifications to this Agreement. This Agreement shall not be amended,
meodified, or altered, in whole or in part, except by mutual written agreement of the Parties
hereto, properly executed by the same. No evidence of any such amendment, modification, or
alteration of this Agreement shall be received in any controversy arising out of or pursuant to
same except if it is in writing and executed in accordance with this subsection.

18.8 Successors and Assigns. This Agreement shall inure to the sole and
exclusive benefit of and be of full and binding effect upon the Parties hereto and their respective
successors and assigns. Nothing set forth in this Agreement, expressed, implied, or otherwise, is
intended or shall be construed to confer upon or give to any person or entity other than the
Parties hereto, and their respective successors and assigns, any right, remedy, benefit, cause of
action, and/or chose in action under or by reason of this Agreement.

18.9 Force Majeure. Master Concessionaire shall be not liable for its failure to
perform in whole or in part due to contingencies which have a material effect on its contractual
performance, including, but not limited to, strikes, riots, war, fire, acts of God, compliance with
any law, regulation, or order, whether valid or invalid of any other governmental body or any
instrumentality thereof, whether now existing or hereafter created, or a delay in payment from

the Facility Operator, as long as the Master Concessionaire diligently pursues such payment from
the Facility Operator.

18.10 Dispute Resolution Procedures. All disputes arising under this Agreement
shall be resolved pursuant to the procedures set forth in this paragraph 18.10 unless otherwise
agreed by the Parties in writing.

a Nothing in this paragraph shall be construed as limiting or delaying
Master Concessionaire's right to seek injunctive relief from a court.

b. Except as set forth in subparagraph (a} above, neither Party shall
initiate litigation under this Agreement without first following the dispute resolution
procedure set forth herein.

c. In the event of a dispute arising under this Agreement, the
aggrieved Party shall provide the other Party with written notice of a dispute. The Parties

3
b |

CONFIDENTIAL
011.1222852.16



MASTER CONCESSION." REEMENT PORT OF DETROIT
FINAL >/17/05- CONFIDENTIAL

agree to negotiate in good faith for a period of ten (10) days following receipt of the
notice of a dispute.

d. If the Parties are unable to resolve the dispute(s) through good
faith negotiations, then the Parties agree to submit the dispute to non-binding mediation
with a third- Party mediator to be mutually agreed upon by the Parties. Each Party
agrees o pay one half of the mediator's costs and fees. Five (5) days prior to the initial
mediation session, each Party shall submit a written summary of its position regarding the
dispute(s) to the mediator and the other Party. The mediation session(s) shall take place
in the City, State of Michigan. If by the end of the mediation session, the Parties are not
able to come to an accord, each party shall submit to the mediator a proposed final
solution to the dispute. The mediator shall determine the proposed solution that most
closely represents the proper outcome based on the mediator's application of the terms
and conditions of this Agreement to the facts and circumstances at issue. If the Parties
are not able 10 reach an accord, the mediator shall not be entitled to modify either
proposed solution offered by the Parties. The parties agree that in any litigation, the
proposed solution selected by the mediator shall be presumptively correct absent gross
negligence or bad faith on the part of the mediator or the existence of material facts not
known to the Parties and presented to the mediator at the time of the mediation.

e. If the Parties are unable to resolve the dispute(s) within thirty (30)
days of the initial mediation session, then either Party may initiate litigation. The Federal
District Court for the Eastern District of Michigan and the Circuit Court for the County of
Macomb shall be the exclusive venues for litigating disputes arising under this
Agreement. Each Party agrees to submit to the personal jurisdiction of the Federal
District Court for the Eastern District of Michigan and/or the Circuit Court for the County
of Macomb.

18.11 Remedies Cumulative. All remedies hereinbefore and hereinafter
conferred on the Authority and Master Concessionaire shall be deemed cumulative, and no one
remedy shall be exclusive of another or of any other remedy conferred by law.

18.12 Perpetuities Savings Clause. If any right of the Authority or Master
Concessionaire provided for in this Agreement would, in the absence of the limitation imposed
by this sentence, be invalid or unenforceable as being in violation of the rule against perpetuities
or any other rule of law relating to the vesting of an interest in or the suspension of the power of
alienation of property, then such right or option shall be exercisable only during the period which
shall end twenty-one years less one day after the date of death of the last survivor of the
descendants living on the date of this Agreement of Joseph P. Kennedy, father of President John
F. Kennedy and Ambassador to the Court of Saint James, but if any such rights, privileges and
options shall be or become valid under Applicable Law for a period subsequent to the twenty-
first anniversary of the death of the last such survivor (or, without limiting the generality of the
foregoing, if legislation shall become effective providing for the validity or permitting the
effective grant of such rights, privileges and options for a period in gross, exceeding the period
for which such rights, privileges and options are hereinabove stated 10 extend and be valid), then
such rights, privileges or options shall not terminate as aforesaid but shall extend to and continue
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in effect, but only if such non-termination and extension shall then be valid under Applicable
Law until such time as the same shall under Applicable Law cease to be valid.

18.13 Expenses of Enforcement, Master Concessionaire or the Authority shall
pay all reasonable atiorneys' fees and actual expenses incurred by the other Party in enforcing

any provisions of this Agreement, caused by 2 defaulting Party hereunder, upon written demand
therefor made by the non-defaulting Party,

IN TESTIMONY WHEREQF, the Parties have caused their respective corporate
signatures to be subseribed by their respective duly avthorized officers; these presents being

executed in duplicate copies, each of which shall be considered as an orj ginal, this the date first
above written.

DETROIT/WAYNE COUNTY PORT THE AMBASSADOR PORT COMPANY

5y C R

ame: D Aad FFILef?
Its:__ fascroa
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STATE OF MICHIGAN

COUNTY OF ] A[(“M , to-wit:

The foregoing Agreement was acknowledged before me by QMM_%' @@M

, who holds the position of
at_DW C/VA , @ Michigan corporation, for and on bcha]f of said corporation, this
e dayof Vdy- 2005 VANESSA BAKER

Nolary Public, Wayne County, MI
My commission expires: MY Commission Expres Jan. 7, 2008

NOTARY PUBLIC

STATE OF MICHIGAN

COUNTY OF el & |, to-wit:

The foregoing Agreement was acknawledged before me by _, a&
S?-ﬂ-—n—:ﬁ

£, who holds the position of Y BES TP A at the
Authority, a Mlcmgan corporation, for and on behalf of said corporation, this 2/ day of
T O , 2005.

My commission expires; i
o2 e AL T

NOTARY PUBTLIC

LINDA C. DaKEYSER

Public, Macomb County, M
N e Co

“1 commm E_gphﬁ Mﬁf i€,

Lad
[ |
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{ADJOURNED SESSION) ,

o (Al Action of the City Council
appearing hereln is subject 1o recon-
sideration andfor approval of the

- Mayor.)

Detroit, Friday, May 6, 2005

Pursvan! to adjournment, the City
Council met at 1:30 PM., and was called
to order by the President Maryann
. Mahatfey.
ees=~Present-—

Council

the table, an ordjinance to afnend Chapter
18 of the 1984 Delroit City Code, Finance
JIX, Taxation

ance Program, congistingfof Sectfons 18-
=TT 77 8-121 through 18-84130,fwhich set forth
; the purpose of the DiVisign, provide defin-
Gt . Itions of Agency of i Ity, City, County,
i Delinquent, City Coleil, Foreclosing
_. Governmental Unit, Yon-governmental
- _enthy,” Nof-profit Orggnization, Owder-
. . Orcupied, "Primary Refidence, Qualified
Representalives, andf Yax Foreclosure;
-_add an additional progerty 1ax notification

T T T procedure;)

create { af “informational

r==~ «-~ brochure; establish fom unity outreach
and education programs;\and require the
promulgation of administiative rules and
“directives by the FihancelDepartment to
carry out the intentfol this\Ordinance laid
on ihe table April 20, 2005\J.C.C.p. ),
which motion prevailed.

The Ordinance yvas then \placed on the

order of third readjng.

. STHIAD READING OF ORDINANCE,

" The litle to the|Crdinancd was read a

v

0y

o third time.
o S . S The Ordinancejwas then rgad.
T The * questiol being 3Shall this

Qrdinance Now Pzss?”
The Ordinance was passed, a majority
of the Courncil Members present voting
thereiore as follows:
L Yeas — Council Members K. Cockrel,
- ~—=—Jr.. §. Cockrei, Coliins, McFhail, Tinslay-
algbi. Watsan, and President Mahafiey

Nays - None.
Title 10 the Ordinance was confirmed.

T e
% ! R e

CITY COUNCIL

- facturer's Pgce

COMMUNICATIONS FROM
Finance Department
Purchasing Divisjon

ay 6, 2005

Honorable City Council:
The Purchasifig Divisiof of the Finance
Department regommendg a Contract wilh
the following figns or pefsons:
EGTSBQO— mps dnd Mators, New
and Remangfacturgd/Exchange for
Automotive & |Consfruction Equipment
from May 1, 20pS thtough April 30, 2007
with option to rgney for an additional two
(2) one-year pefjogs. RFQ. #14843, 100%
City Funds, Kirly Automotive, Inc., 9330
Rasetawn, Detrgdt, M] 48204. 5 ltems Unit
prices range /¥om $248,08/Each fo
3655,00/Eacly(54% discount from Manu-
ist) Lowest total bid.
Estimated /fost: 15174,000.00/Contract.
DPW.
The ap
requesied on the
Respec
AUDR

roval of Your Honorable Body is
regeing contract.
ully submitted,
P. JACKSON
Director
Finance Dept./Purchasing Div.
By Council Member Watson;

Fesolved, That Qoniract #2673890
referred to in the foregoing communica-
tion, dated May 6, 2005 be and hereby Is
approved. .

Adopted as follows: -

Yeas — Council Menibers K. Cockrel,
Jr., S, Cockrel, Collins, McPhail, Tinslay-
Talabi, Watson, and President Mabhatfey

Néys — None,

Mayor's Office
April 21, 2005
Honorable City Council:
Re: Detroit Port Development Corpora-
tion/Detroit Marine Terminals Site.

Aftached lor your consideration is an
Assighment Agreement pursuant to which
the City would direct the Detroit Port -
Development Corporation (the “Corpora-
tion) to transfer the Detroit Marine
Terminals site to the Detroit/Wayne
County Port Authority (the “Authority”). As
Is more fully explained in the Assignment
Agreement, the Authority intends to bring
in a new operator, return the site to nor-
mal operations, Improve it and expand .

As you are aware, Detroit Marine
Terminals {(*DMT™) ceased operations at
the site last year, defaulted on iis obliga-
tions under its lease with the Corporation,
causing a corresponding default under
certain bends issued by the Corporation,
The matter is now the subject of litigation

* by the trustee lor the bondholders against

DMT and the Corporation. The City is not
a party lo the litigation because it Is not
responsible for repayment of the bonds,
but the Cily does have the right to obtain
lile to the site once the bonds are paid
off. Since the City is not in the business of
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running a port, we are propesing that title
be conveyed to the Authority subject to

the condition that If the sile should-ever—-

cease 10 be used as a public port facility -
as that term is used in the Port Authority
Act, then title to the site would vest in the
City or such other public entity as the City
may designate, without cost 10 the City or
its taxpayers, and free and clear of any
debts, liens or encumbrances or cther lia-
bilities.

We believe that the public interest is
served by putting the site in the hands of
the public agency charged with port
development so the property can be
returned lo productive use, creating jobs
and spurring economic development. We
would therefore urge that you adopt the
attached resolution approving the
Assignment Agresment and authorizing
the transactions contemplated by It.

Respectiully submitted,
ANTHONY ADAMS, ESQ.
o o Deputy Mayor
By Council Member Tinsley-Talabi;

Whereas, This City Council, by resolu-
tion dated March 1, 1966, authorized the
{ormation of the Detroil Port Development
Corporatien, a Michigan non-profit corpo-
ration {the “Corporation”), as a non-profit
corporation organized and operating
under Act No. 327 of the Michigan Public
Acls of 1931, as amended, for the pur-
poses of (a} acquiring cerain port and
terminal facililies located at 4461 Wast
Jeflerson Avenue along the Detroit River
in the City of Detrait, Michigan, on land
more paricularly described in Exhibit A
attached hereto (the “Leased Premises™),
(b) improving and expanding such port
and lerminai facilities, {¢} financing the
acquisition of such port and terminal facil-
ities and the improverment and expansion
thereof, and (d) vesting the cwnership of
such port and’ terminal facilities, as
improved and expanded, in the City, with-
out cest to the City or its taxpayers, and
free and clear of any debis, liens or
encumbrances or cther liabilities, upon
payment ¢f the bonds issued for financing
the acquisitation of the existing facilities
and the improvements thereto; and

Whereas, Pursuant to its arlicles of
incorporation and the resolution of this
City Council, the Corporation (a) in 1966
acquired title to, and now is the cwner ol,
the Leased Premises and the port and
terminal facilities located thereon, (b) has
improved and expanded such port and
terminal facilities, and (c) has financed the
acquisitation of the Leased Premises and
the improvement and expansion of the
port and lerminal fac'liies through the
issuance of its revenue bonds (the
“Bonds”) pursuant o Lhat certain Trust
Agreement dated as of April 1, 1966,
between the Corporation and Bank of the
Commonweaith, as trustee, as supple-

Agreement dated as of October 1, 1977
{the "Trust Agreement”), and
—=-Whereas;-Pursuant to the Order of the

United States District Court for the
Eastern District of Michigan, Southern
Division, as part of the Corporation's plan
of reorganization under Chapter X of the
Bankruptey Act, the Corporation as lessor
and Detroit Marine Terminals, Inc., a
Michigan corporation ("DMT7}, as lessee’
entered into a Lease of the Leased
Premises dated as of July 1, 1977, as
amendéd by an Addéndum made March’
28, 1978 (the "Lease"), far the operation
of port and terminal facilities and for other
port and terminal oriented activities; and

Whereas, DMT has ceased operations
at the Leased Premises and has default-
ed under the Lease by, among other
things, failng to make payments 1o the
Carporation under the Lease; and

Whergas, The Cerporation has likewise
defaulted under the Trust Agreement by,
ameng other things, failing to pay debt
service on the Bonds: and

Whereas, U.S. Bank, N.A. ("Trustee™,
successor in interest 1o Bank of the

. Commonwealth as trustee under the Trust

Agreement, acling on behalf of the hold-
ers of the Bands, has fied suit in United
States District Court for the Eastern
District  of Michigan (the “Trustee
Lawsuit"} seeking, among other things,
appointment of a receiver lor the Leased
Premises, and has threalened to fore-
close on the Leased Premises; and
Whereas, The DetroivWayne County
Port Autherity, a public body corporate
and politic (the “Authority”} organized and
existing under Act Na. 639 of the Public
Act of Michigan of 1978, as amended {the
"Port Authority Act”), was estabished for

Whereas, In furthetance
geing, an Assignmemt Ag
been. presented. to this Cit
approval, pursuant to whict
assign 1o the Authorily its r
title to_the Leased Premise
ment of the bonds without ¢
or its taxpayers, and dir
Corporation convey to the At
the- Leased Premises upor
the bonds, subject to the cc
the Leased Premises shou!
to be used as a public port
term is used in the Port Aulk
title 10 the Leased Premises
the City or such other public
Clty may designate, withou
City or its taxpayers, and fre
any debts, liens or encumbre
liabilities;

Now, Therefore, Be It Re
City of Detroit City Council,

1. That the Assignment ~
and among the Corporation
the Authority attached heret
{the "Assignment Agreemer
approved.

2. That the Chief Finan:
hereby authcrized to execut
documents necessary or ¢
the consummation of the
described above, pursuar
accordance with  the
Agreement.

3. That the Assignmen
and other documents refer
preceding paragraph be cor
firmed when executed b
Financial Officer and approv
of Detroit Corporation Couns

EXHIBIT A

PARCEL I

the purpese of developing and operating
a port facility as defined in the Port
Autharity Act; and

Whereas, In crder 1o assure the contin-
ved and etlective cperation of the Leased
Premises, the Authority desires to acquire
the Leased Premises and the real and
personal property asscciated therewith
(together, the "Peri Facility”} and to grant
a concession to cperate the Port Facility
to a8 master concessionaire for the pur-
pose of assisting the Authority with the
operation of the Port Faciity (ihe
“Project™); and

Whereas, In order 10 facilitate the
acquisition of the Leased Premises by the
Autherity, the Authority bas arranged that
the master concessionaire pay off the
Bonds, butif and only if t1'e 13 the Leased
Premises is transferred to the Autharity
and the Authority executes and celivers a
masler concession agreement; and

Whereas, It is in the putlic interest that
the operation of the Leased Premises be
restructured and the agreements imple-
menting said restructurng be exccutad in
order 10 ersuss the e%ect e and Lontinced

mented by the Supplemental Trust

cperation of the Leased Premses, and

All that portion-of Private C
583 lying South ol the &

Jetferson Avenue, City of D

County, Michigan.

PARCEL II:

All that portion of Privat
lying- South. of the Scuth
Wabash Rallway right of way
the North line of Jeffers
excepting therefrom a2 pa
square on the Nerihwest ¢
parcel owned by Unitec
America, and Lots 15, 16, 1
22 and vacated alley adjoi
through 18, Subdivision of
263 for heirs of JB. Campa
Liber ¥ on Pages 94 and
Wayne County Records.
PARCEL Il

The West 555.88 feet of ©
77, ironling on Jelferson -
South of the South line
Avenue.

PARCEL IV:

Lats 1 to 11 inclusive, =
Frivate Claim 563 far hs
Campauy, as recorded in Libe
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Whereas, In furtherance of the fore- 94 and 95 of Plats, Wayne County Lo 2
going, an Assignment Agreement has Records, o
been presented to this City Council for PARCEL V: ;
approval, pursuant to which the City will Also, that part of Lots 6 to 10 inclusive b
assign 1o the Authority its right to obtain of Riverside Subdivision described as fol- A N - A
title fo the Leased Premises upon pay- |- ldws: Soulh 1.22 feet on West! line being el T e iy i s
ment of the bonds without cast te the City South 23.72 feet on East Iine of Lot 10, : ity
or its taxpayers, and direct that the south 23.72 feet on West line being South e
Corporation convey 1o the Authority title to 56.45 feet on East line of Lot 9, South l——-.—r--f —— e e
the Leased Premises upon payment of £6.45 feet on West line being South vk N
the bonds, subject to the condition that i 102.67 feet on East line of Lot 8 and Lots
the Leased Premises should ever cease 6 and 7 excaptirg triangular part of Lot 7 re s
1o be used as a public port facility as that being North 15.83 feet on West line and o T it g
term is used in the Port Authority Act, then being West 6.20 feet on North line, also i
title fo the Leased Premises shall vestin | - East 43.80 feel ol West 193,10 feet on S L
the City.or such other public entity as the South line being East 31.83 feet of West =, - !
City may designate, without cost to the 182,62 feet on North line of vacated aliey N
City or its laxpayers, and free and clear of lying North and adjacent said lots, also .= 3
any debts, liens or encumbrances or other West 1/2 of vacated North and South 2 -
liabilities; ’ . alley excepting 22021 feet thereol, 2
Now, Therefore, Be It Resolved by the Riverside Liber 1, Page 191, of Plats, b -
City of Delroit City Council, as folfows: Wayne County Records. Also part of B
1. That the Assignment Agreement, by | Private Claim 47, City of Detroit, being a &
and among the Corporation, the City and strip of land 20 feet wide lying West and a3
the Authority atlachied hereto as Exhibit B adjacent West line of said North and = 2
(the *Assignment Agreement”) Is hereby | -South _alley . measuring 457.33 fest 20 o 01
approved. E Northerly along center line of said strip [? = —— = =
2. That the Chiel Financial Cfficer Is from North llne of East and West alley o = o
hereby authorized to execute and deliver point of curve; thence continuing along e T e B s
documents necessary or convenient for center line of said strip on a 330 feet fr, I

the consummation of the transactions
described above, pursuant to and in
accordance wilh the Assignment
Agreement. .

3. That the Assignment Agreement
and olher documents referred to in the
preceding paragraph be consideted con-
firmed when executed by the Chief
Financial Officer and approved by the City
of Detroit Corporation Counsel as to form.

EXHIBIT A
FARCEL Ik

All that portion of Private Clairms 47 and
583 lying South of the South line of
Jefferson Avenue, City of Detroit, Wayne
County, Michigan.

FARCEL il

All that portion of Private Claim 583
lying South of the South fine of the
Wabash Railway right of way and North of
the North line of Jefferson Avenue,
excepting therefrom a parcel 25 feel
square on the Northwest corner ol said
parcel owned by United States of
America, and Lots 15, 16, 17, 16, 21 and
22 and vacated alley adjoining Lots 15
through 18, Subdivision of Private Claim
563 for heirs of J.B, Campau recorded in
Liber 1 on Pages 94 and 95 of Plats,
Wayne County Records.

PARCEL IN: '

The West 555.88 feet of Private Claim
77, fronting on Jeflerson Avenue lying
South of the South line of Jeiterson
Avenue. ',

FARCEL IV:

Lots 1 to 11 inclusive, subdivision of
Private Claim 563 for heirs of J. B.
Campau, as recorded in Liber 1 on Pages

radius curve to left on 150 feet; thence
continuing along center line of said sirip
on a 135 leet radius curve to left to inler-
section of South line Wabash Right of
Way Raliroad with Easl line of McKinsiry
Avenue, which strip is 1o be used for rall-
way purposes and subject to the right of
the adjpining ownets to share in such usa.
" EXHIBIT B
ASSIGNMENT AGREEMENT

This Assignment Agreement is dated
this ___ day of April, 2005, by and among
the Detroit Port Development Corpora-
tien, a Michigan non-profit corpaeration

e |u€.i‘~_all'4t-""

ik,

(the=Corporationy -the.City.ol_Detroit,.a_

Michigan municipal corporation {the
“City"), and the DefroitWayne County
Port Authority, a public body corporate
and politic {the “Authority™).

Whereas, The City Council, by resolu-
tion dated March 1, 1966, authorized the
formation of the Corporation as a non-
prafit corporation organized and operating

under Act No, 327 of the Michigan Public -

Acts of 1931, as amended, for the pur-
poses of (a) acquiring certain porl and
terminal facilities located at 4481 West
Jeiferson Avenue along the Deltroit River
in the City of Delrait, Michigan, on land
more particularly described in Exhibil A
attached hereto {the "Leased Premises”),
(b} improving and expanding such port
and terminal facilites, (c) financing the
acquisition of such port and terminal facil-
ities and the improvement and expansion
thereaf, and (d) vesting the ownership of
such port and terminal facilities, as
improved and expanded, in the City, with-
out cost 10 the City or its taxpayers, and

I
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free and clear of any debts, liens or
encumbrances or other. liabilities, upon
payment of the bends issued for financing
the acquisition of the existing facifities and
the improvements thereto; and
Whereas, Pursuant 1o its articles of
incorpotation and the resolution of the
City Council, the Corporation (a} in 1966
acquired fitle to, and now is the owner of,
the Leased Premises and the port and
terminal faciities located thereon, (b) has
improved and expanded such port and
terminal facilities, and (¢} has financed the
acquisition of the Leased Premises and
the improvermnent and expansion of the
pert and terminal fzcilities through the
issuance of iis revenue bonds (the
" ‘Bonds") pursuant to that certain Trust
Agreemen! dated as of April 1, 1966,
tetween the Corporation and Bank of
Commonwealih, as truslee, as supple-
mented by the Supplemental Trust
Agreement dated as of October 1, 1977
{the “Trust Agreement”™); and
Whereas, Pursuant to the Qrder of the
United States District Court for the
Eastern District of Michigan, Southern
Divisicn, as part of the Corperation's plan
of reorganization under Chapter X of the
Bankruptcy Act, the Corporation as lessor
and Detroit Marine Terminals, Inc., a
Michigan corporstion ("DMT"), as lesses
entered into a Lezse of the Leased
Premises dated as of July 1, 1977, as
amended by an Addendum made March
28, 1978 (the “Lease"), for the cperation
of port and terminal facilities and for cther
port and terminal oriented activities; and
- Whereas, DMT has ceased operations
at the Leased Premises and has default-
ed under the Lease by, among other
things, faling to make payments to the
Cerporation under the Lease; and
Whereas, The Corporation has likewise
defeulted under the Trust Agreement by,
among other things, lailing to pay debt
service on the Bonds; and
Whereas, U.5. Bank, N.A, ("Trustee"),
Successor in interest to Bank of the
Commuonwealth as trustee under the Trust
Agreement, acting on behalf of the hold-
ers of the Bonds, has filed suit in United
States. District Court for the Eastern
District of Michigan (the “Trustee
Lawsuil”) seeking, among other things,
> appointment of a receiver for the Leased
Fremises, and has threatened to fcre-
clese on the Leased Premises; and
Whereas, The Authority, a Michigan
public body corperate and politic orga-
nized and existing under Act No. 639 of
the Public Acte of Michigan cf 1978, as
amended (the “Fort Authority Act”), was
established lor the purpose of developing

B -

the Fert Autherity Act; and

Wrereas, In order 1o assure the contin-
ued anc effective operation of the Leased
Premizes, the Authority desires to acquire

TR e e

and operating a port facility as defined in -

the Leased Premises and the real and
perscnal properly associated therewith
(tegether, the “Port Facility™) and 1o grani
-a concession to-cperate the Port Facility
1o 8 master concessionaire for the pur-
pose of assisting the Authority with the
operation of the Port Facility (the
“Project”); and
Whergas, In order to lacilitate the
acquisition of the Leased Premises by the
Authority, the Autherity has arranged that
the master concessionaire pay off the
Bands, but it and only if fitle to the Leased
Premises s transferred to the Autharity
and the Authority executes and delivers a
master concession agreement; and
Whereas, It is in the public interest that
the operation of the Leased Premises be
restructured and the agreements imple-
menting said restructuring be executed in
arder to ensure the effective and contin-
ved operatien of the Leased Premises
:Jporr: the lerms and cenditions herein sel
orth;
-=~Now Therefore, the Corporalion, the
City and the Autharity agree as follows:
1.. Upon payment of the Bonds and if so
directed by the City, the Corporation here-
by agrees to transter all its right, title and
interest in the Leased Premises 1o the
Authority by quit-claim deed, subject 1o the
condition that ¥ the Leased Fremises
should ever cease to be used &s a public
poit facility as that term is used in the Porl
Adthority Act, then title 1o the Leased
Premises shall vest in the City or such
other public entity as the City may desig-
nate, without cost to the City or its taxpay-

ers, and free and clear of any debis, liens

ar encumbrances or other liabilities.

2. Subject to review ard acceplance of
the state of title and dismissal of the
Trustee Lawsuit, the Autherity agrees to

accepl the quil-claim deed to the LeasEd™

Fremises from the Corparalion and shall
at ils expense finance ard implement the
Project, The Authority further sQrees as
foltows: . .

A. As considereation for this Assign-
ment Agreement, the Authority agrees to
pay to the City forly percent (40%) of alt
net revenues it shall receive from the
operation of the Leased Premises and
shall execute and deliver zt closing such
further documents or instruments as may
be required 1o give efiect to this provision.

B. All closing costs incurred by the
Cerperation or the City in connection with
the conveyance of the Leased Premises to
the Authority, including but not Imited to
any commissions, survey and titie expens-
es, appraisal fees, and recording foes,
shall upon prior advice and aprroval be
paid ar caused to be paid by the Authority,

C. After transfer of the Leased
Fremises to the Authority, the Authority
will be solely responsible for all costs
incuired akier such trarsfer esscciated with
the development, maintenance, insur-

e

May &

ance; and operaticn of the P
D. The Autharity shall tak:
ty as is. The Autherity shall ¢
baseline- - environmental
{BEA) in accordance w
20126(c) of Act 451, Pui
Michigan, 1994, as amende:
known as the Natural Rec
Environmental Protection Ac:
3. Subject to City Council
City shall assign 1o the Auth
to receive title to the Leas:
upon payment of the Bond
direct the Corporaton to
Leased Premises to the .
described in Section 1 above
4. The pariies shall proc
tiously to effect the transfer c
Premises pursuant to the t
Assignment Agreement and ¢
and deliver such further d-
instruments as may be nece
effect to this Assignment Agr
transactions envisioned by
ment_Agreement shall be c
at a closing te be held al a tir
mutually agreed by the pa-
instruments shall be cond
and effective simultaneov
Authority's entering into a bir;
sion agreement, the pay-off ¢
the delivery of the quit-clair
the execution and delivery ¢
associated documents n=
effectuate this Assignment A
5. The parties acknowlec
Assignment Agreement is nc
intended to be binding upon
the City Council has ap
Assignment Agreemen! and
rized the execution and deliv
documents and instrument:
by this Assignment Agreem
the_City_is.a party.

In Witness Wheregl, the p
have set their hands and se
day and date first above writ:

DETROIT PORT DEVELG

CORPORATION,
a Michigan ron-prcfit co
- gy e et
Anthony Adams, its P
And

By: i _
Ruth A. Carter, its Vice
CITY OF DETROIT,
a Michigan municipal ce
By

) Sean Werdiow, ils Ch:
Officer
DETROITMWAYNE COUNT

AUTHORITY,
a public body corporate

v Curtis Herial, 15 Exec
And
B

’ John Stoker, its Chiel
Oflicer
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ance, and operation of the Port Facilty,

. D. The Authorily shall take the proper-
ty as is, The Autherlly shall obtain its awn
taseline environmental assessment

" (BEA) in accordance wilh Section

-

20126(c) of.Act 451, Public Acis of
Michigan, 1994, as amended, commonly
known. as the Natural Resources and
Envirenmental Protection Act.

3. Subject lo City Council approval, the
City shall assign 1o the Authority its right
1o receive title o the Leased Premises
upon payment of the Bonds, and shall
direct the Corporaton to convey the
Leased Premises to the Authority as
described in Section 1 above.

4, The parties shall proceed expedi-
tiously 1o effect the transfer of the Leased
Premises pursuant to the terms of this
Assignment Agreement and shall execute
and deliver such further documents or
instruments as may be necessary to give
effect to this Assignment Agreement. The
transactions envisfoned by this -Assign-
ment Agreement shall be consummated
at a closing 1o be held at a time and place
mutually agreed by the parties, and all
instruments shall be condilioned upon
and effective simultaneous with the
Authority’s enlering im0 a binding conces-
sion agreement, the pay-ofi of the Bonds,
the delivery of the guil-claim deed, and
the execution and delivery of such other
essociated documents necessary to
effecluate this Assignment Agreement.

5. The parlies acknowledge that this
Assignment Agreement is not and is not
intended to be binding upon the City until
the City Council has approved this
Assignment Agreement and has autho-
rized the execution and delivery of those
documents and insiruments envisioned
by this Assignment Agreement to which
the City is a party. )

In Witness Wheteol, thé paities heretd
have set their hands and seals as of the
day and dzle first above writien:

DETROIT PORT DEVELOPMENT

CORPORATION,
a Michigan non-profit corparation

v

Anthony Adams, its President
And

By

’ Ruth A. Carter, its Vice-President

CiTY OF DETROIT,
a Michigan municipal corparation
By:

" Eean Werdiow, ts Chiel Financial
Officer .

DETROIT/WAYNE COUNTY PORT
AUTHORITY,
a pubiic body corparate and politic

¥
Curtis Hertel, its Executive Director

And

By:

’ Jehn Stoker, its Chief Financial
Officer 2

Adopted as follows:

Yeas — Council Members K. Cockrel,
Jr., 8. Cockrel, Collins, Everett, MePhail,
Tingley-Talabi, and Watson — §.

Nays — Council President Mahaffey —

1.
"WAIVER OF RECONSIDERATION
(No. 1) per motions before adjournment.

STATEMENT BY COUNCIL PRESIDENT
MARYANN MAHAFFEY IN
OPPQSITION TQ THE RESOLUTION
AUTHORIZING THE DETROIT PORT

+ DEVELOPMENT CORPORATION TO
TRANSFER THE DETROIT MARINE
TERMINALS SITE TO THE DETROIT/
WAYNE COUNTY PORT AUTHORITY
On May 6, 2005, ). voted against the
resolution authorizing the Detroit Port
Development Corporation to transfer the
Detroit Marine Terminals site to the
DetroivWayne County Port Authority,
| ‘am very much In support of the
recpening of the Detrolt Marine Terminals
site-as a.port in the Clty of Detroit. The
City of Detroit needs a iully operating port
so that it can take advantage of the eco-
nomic developmen! possibiities achiev-
able through shipping on the Detroit River,
As much as | am in support af re-
opening the port, | have concerns about
the agreement that the Detroit/Wayne
County Port Authority has negotiated to
operate the port and the process by which
this agreement was reached. Upon
approval of the alorementioned resolution
by the City Council and the Mayor, the
DetroitWayne County Port Authority will
enter inlo an agreement with 2 master
concessionaire that will give to the con-
cessionaire a 15 year concession 1o oper-
ate the port with 3 consecutive 25 year
options that the concessionaire may elect

'!—'-'TTI'"--—o—.-—""—

to-renew-1t-is°my-opinion-that-allowing-a
private business enlity lo operate a public
facility for 90 years is too long. By approv-
ing this transfer, the City of Detroit is very
Iimited it its authority over the port and
thete is little opportunity to renegotiate
ihe agreemen prior to 2097 . --- e
Secondly, | am concerned that Detroit-
based businesses andfor minority-owned
businesses were net invited to be consid-
ered as an operator of the port, As the
deal is currently structured, the master
concessionaire acts as an inveslor and
breker for the port by conlracting with an
entity whose core business in shipping. It
seems that there may have been Detroit-
based businesses and/or mincrity-owned
businesses that may have been able to
fuifiil this position, s
Thirdly, | am concerned that the Detroit/
Wayne Counly Fort Authority may now
sell public land 1o a private enlity without
the input of City of Detroit residents and
that the master concessicnaire, instead of
the City of Delroit, has the first right of
refusal for any potential sale, it is my sin-

La £ oh L e e
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TR T T | cere hope that the DetroitWayne County OBLIGATION CAPITAL IMPROVEMENT
: et Fart Autherity will seek input from City of BONDS (LIMITED TAX), SERIES ;
& § Delroit residents and businesses in any 2005-A FOR THE[PURPOSE OF |.
i -} jurther actions it takes related to this part. PAYING A PORTION OF THE COSY
s Because a court case has been filed “OF AN 800 MHz RADIO -
- 1 with respect 1o the default on the bonds COMMUNICATION SYSTEM PROJ cT
H for the port acility, City Council needed to OF THE CITY OF DETROIT, AND 10T
f act quickly o prevent the foreclosurs on TO EXCEED $13,500,000 GENERAL
< - S the port due to the default on the bonds. OBLIGATION CAFITA IMPROVEMENT
: Unfortunately, because City Councii was REFUNDING BONDS (LIMITED T4 ),
T { not presented with the details of the mas- SERIES 2005-B FORITHE PURPPSE
’ i ter concessionaire agreement until Just OF REFUNDING CERTAIN
i _  prior_to_the vote eithough it had been OUSTANDING GENERAL OBLIG TION
L UL S _]_ approved'é'iﬂiér‘,‘ai!ull investigation of this (LIMITED TAX) EONDE, OF TH CITY
- . 1 document was neot possible. OF DETROIT; AUTHORIZING HE
T A TR LV CTa e v o — Lastly, | would ke to commend my col- PUBLICATION OF A{NOTICE OF
T “ ik 3 league Councit Member Barbara-Rose INTENT TO ISSUE €
- b Collins for negotiating a direct gconomic AUTHORIZING INTEREST
s il benefit for the City of Detroit where none EXCHANGE, SWAP, HEDGE OR
N = . ]i was présemed—previously.—Her_jn‘ltiali_\Le___ SIMILAR AGREEMENTS RELATEDTO
3 f - has resulted in the City of Cetroil receiv- THE BEGNDS HEREIN AUTHORIZED
~ne - L ing 40% of revenues received by the OR ANY OTHER OUTSTANDING
i i DetroitWayne County Fort Autharity for GENERAL OBLIGATIONLIM ED TAX
the Detroit Marine Terminals site. Itis BONDS OF THE CITY OF D TROIT;
h important that whenever the City of AND AUTHORIZING AND
4 Detroil is engaged in a transfer of public DELEGATING TO THE INANCE
" =ssels that will lead directly io the gener- DIRECTOR THE AUTHORITY TO MAKE
.- || . ation of revenues in for-profit activity that CERTAIN DETERMINATIONS ANDTO ,
ki the City of Detroit seek a direct financial TAKE CERTAIN ACTIGNS IN
=k benefit. . ‘ - CONNECTION WITH THE §ALE AND
_ L DELIVERY OF SAID EONDE ANDTO
=2 s NEGOTIATE ONE OR MOREYNTEREST

B iy S

.- .. Finance Degartment
April 14, 2005

Hanorable City Council:

Be: Amended and FRestated Resolution
authorizing publicatiog of Notice of
Inmtent, filing an appliEation with. the
Michigan Departmefit of Treasury,
authorizing ~issuange and.-sale.of
Capital Improvemenit Bonds, refund-
ing of currently o tstanding Capital
improvernent Bongs, and authorizing
interests rate exchjange agreements.

The resolution suthprizes the issuance
ol capital igwprovemeht bonds ta finance
the costsNof anj/ 800 MHz Radio
Communicatiyn Sysfem.

Given the CHy's durrent financial condl-
tion, it is desirquy of issuing bonds to
finance the projetyand refinancing of pre-
vigusly issued cagnal improvernent bonds.
While varipus finkncing alternatives were
considered, it is Getdgmined that the most
cost effective fopliog for financing Is
through the isgance of Capital Improve-
ment Bonds.

The attzchéd resolution has been pre-
pared by bong counsel dnd its adoplion is
requested, wilh a waivel of reconsidera:
tion, at your jnext formal session.
espectiully submitted,

SEAN K. WERDLOW

Financial Director

RESOLUTION OF THE CITY TOUNCIL

OF THE CITY OF DETROIT, COUNTY

OF WAYMNE, STATE OF MICHIGAN,

AUTHGRIZING THE ISSUANCE BY THE
CITY OF CETROIT GF NOTTO
EXCEED $67,500,000 GENERAL

RATE EXCHANGE, SWAP| HEDGE OR

SIMILAR AGREEMENTS.

By Council Member Tinsleyt Tafabi:
WHEREAS, The Clty of
of Wayne, State of Michi
desires to issue ona or more eries of
capital improvement bongs pulsuant to
the suthorization of the Glty Chartar, Act
278, Pubiic Acts of Michigan, 809, as
amended {*Act 279") ang Act 34, Public
Acts of Michigan, 2001, ag amend ed ("Act
34" 1o finance the acyy sition, ©
tion and equipping of geveral 8§
radio frequency towers ind related com-
munication facities wifnin the Clty (the
“800 MHz Radio Proje pject”);

and

WHEREAS, Fursuafil to Act 34, the City
is authorized to issue/municipal sec rities
to pay the cost of kapilal improvgment
items such as the Prbjects after pubil hing
a nofice of its intentjon to do so in a npws-
paper of general ¢ culation within the ity
and providing a pgriod during which elec-
tors of the City may file a petilion requast-
ing a referendury on the issuance of such
municipal securfiies; and -

WHEREAS, 'he City Counci! deems L
advisable andfnecessary at this time 4
authorize thefissuance of ane or morg
series of certpin general abligation capital
imprevementf [mited tax bonds of the Clty
{the "Series zOOS-A Bonds"), in an amount
not 1o exceed 587,500,000 and bearing

irterest at fixed and/or variable. rates of
inlerest as defermined by the Finance
Director of the City (the "Finance Director™}
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AGREEMENT RELATING TO SPRINGING INTEREST AND
MASTER CONCESSION AGREEMENT

THIS AGREEMENT RELATING TO SPRINGING INTEREST AND MASTER
CONCESSION AGREEMENT (this “Agreement”) is effective as of the 7th day of July, 2003, by and

among the City of Delroit (the “City”) and Ambassador Port Company (“Master Concessionaire™).
WITNESSETH:

WHEREAS, the Detroit/Wayne County Port Authority, a Michigan public body corporate and
politic (the “Authority™) is the owner of a fee simple defzasible interest in certain real property consisting
of approximately 3.6425 acres of improved land commonly known as 4461 West Jefferson Avenue,
Detroit, Michigan, along the Detroit River and certain other contiguous real property consisting of

approximately 31.31 acres located at, and commonly known as, 4300, 4461, and 4500 West Jefferson
Avenue, Detroit, Michigan (collectively, the “Premises™);

WHEREAS, the Authority is a statutorily established entity funded by the State of Michigan,
Wayne County and the City, in part through the issuance of tax-exempt bonds;

WHEREAS, the Authority was established for the purpose of developing and operating a “Port
Facility” (as defined in Section 120.102 of the Port the Authority Act MCL 120, et seq.) in the City and
intends to develop, maintain, expand and otherwise operate a Port Facility (including the real and
personal property associated therewith, the “Facility™) at the Premises and in the areas around the
Premises when and if acquired and incorporated in the Facility;

WHEREAS, subject to the Authority’s oversight and pursuant to a Master Concession
Agreement between the Authority and Master Concessionaire dated of even date herewith (the “Master
Concession Agreement™), the Authority has granted a concession (the “Concession™) in the Premises

and the Facility to Master Concessionaire for the purpose of assisting the Authority with the operation of
the Facility;

WHEREAS, the parties expect that the Facility will continue to expand to include other
properties proximate to the Premises (“Expansion Properties™) znd by the investment of private and
public funds in the Facility (including possible borrowings from Master Concessionaire or from Master
Concessionaire’s affiliates or the issuance by the Authority of tax exempt bonds) and that concurrently

with the addition of Expansion Properties to the Facility, the Concession and the definition of Premises
shall expand to include any Expansion Properties;

WHEREAS, the Authority has received an exemption from real estate taxes for the Premises
from the Tax Assessor for the City;

WHEREAS, the parties believe that the financial success of the Facility depends om the
continued exemption of the Premises from real estate taxes and obtaining additionat real estats tax
exemptions for any Expansion Properties;

WHEREAS, concurrently with the execution of this Agreement, the Authority has executed a
Promissory Note (the “Promissory Note”) in favor of Master Concessionaire in the original principal
amount of Two Million One Hundred Three Thousand Dollars and Forty One Cents (32,103,000.41)
which includes a provision for the possible advance of future amounts by Master Concessionaire for the

purposes of paying certain expenses relating to the expansion, maintznance, operation and improvement
of the Facility;
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WEHEREAS, the Authority's fee interest in the Premises is subject to a conditional limitation that
if the Master Concession Agreement is terminated, other than by mutual agreement of Master
Concessionaire and the Authority; the cccurrence of an Event of Default, as defined in the Master
Concession Agreement, by the Authority; or if at any time the Property is no longer used as a Port
Facility, then without further action on the part of any party, fee simple title to the Premises shall vest in
the City (such interest of the City in the Premises being definad herein as the “Springing Interest™); and

WIHEREAS, the City and Master Concessionaire desire to agree on terms pursuant to which the
City and Master Concessionaire shall honor the terms of the Master Concession Agreement if the City
succeeds to ownership of the Premises pursuant to the Springing Interest or otherwise.

NOW THEREFORE, in consideration of the premises, the mutual promises and covenants
contained herein, and other good and valuable consideration, the receipt and sufficiency of which are

hereby acknowledged, the parties hereto, cach being legally advised and intending to be legaily bound
hereby, hereby agree as follows:

L. Incorporation of Recitals. The foregoinpg Recitals are incorporated herein and this
Agreement shall be interpreted in accordance therewith.

2. Capitalized Terms. All capitalized terms as used in this Agreement, unless otherwise

dzfined, shall have the same meaning stated below:

“Applicable Laws” shall mean all existing and future applicable laws, rules, regulations,
stalutes, treatizs, codes, ordinances, permits, certificates, ocrders and licenses of and
interpretations by, any governmental authority, and applicable judgments, decrees, injunctions,
writs, orders or like action of any court, arbitrator or other administrative, judicial or quasi-
judicial tribunal or agency of competent jurisdiction.

*Authority” shall have the meaning specified in the Recitals.

“Bona Fide Offer” shall have the meaning specified in Section 4 of this Agreement.

“Business Day” shall mean any day other than Saturday, Sunday or any other day that
fzderally chartered banks located in Michigan are closed for business.

“City" shall have the meaning specified in the introductory clause hereof.
“Concession” shall mean Master Concessionatre’s exclusive right to operate and manage

the Facility and to perform the Facility Work on the Authority’s behalf pursuant to the terms and
Master Concession Agreement.

“Event of Defaulr” shall mean the continuation of a default by Master Concessionaire or
the City pursuant to the terms hereof beyond applicable cure periods, if any.

“Expansion Properties” shall have the meaning specified in the Recitals hereto,
“Faciliny” shall have the meaning specified in the Racitals hereto.

“First Offer” shall have the meaning specified in Section 4 hereof,

“Party " shall each of the parties hereto or both parties when used in the plural form.

“Port Fucility” shall have the meaning specified in the third (3") recital hereto,
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“Premises” shall have the meaning specified in the first (1) recital hereto and is legally
described in Exhibit A.

“Promissory Note” shall have the meaning specified in the tenth (10") recital hereto.
“Springing Interest™ shall have the meaning specifizd in the Recitals hereto.

“Term" A period beginning on the date hereof and ending up the earlier 10 occur of (a)
one hundred eighty (180) days following the date of termination of the Master Concession
Agreement by (i) mutual agreement of Master Concessionaire and the Authority; (ii) Master
Concessionaire following the Authority’s default under the Master Concession Agreement or (jii)
reason of the Authority’s rejection of the Master Concession Agreement in connection with a
bankruptey proceeding; (b) the maximum time period permitted under 14(h) hereof; (c) the date
that Master Concessionaire purchases the Premises or the Springing Interest pursuant to Section 4
hereof; (d) the date that Master Concessionaire elects in writing for the City to assume the
Authority’s obligations under the Master Concession Agreement pursuant to Section 3(b); (e) the
date that the City and Master Concessionaire execute a Replacement Master Concession

Agreement pursuant to Section 3(c) hereof; or (f) ninety-nine (99) years, 364 days from the date
hereof.

3. Continuation of Concession, Attornment and Non-Disturbapnce. If at any time
during the Term the City succeeds to the Authority’s interest in the Premises, pursuant to the
Springing Interest or otherwise, the City shall immediately notify Master Concessionaire in
writing. [f the Master Concession Agreement has not earlier terminated by mutual agreement of
Master Concessionaire and the Authority, then the City and the Master Concessionaire may
mufually agree to terminate the Master Concession Agreement, or mutually agree to renegotiate
the Master Concession Agreement. Absent such mutual agreement, the Master Concession
Agreement shall continue, without cost to the City or its taxpayers, subject to the condition that if
the Premises should ever cease to be used as a public port facility as that term is used in the Port
Authority Act, then title to the Premises shall vest in the City or such other public entity as the

City may designate, without cost to the City or its taxpayers, and free and clear of any debts,
liens or encumbrances or other liabilities.

4, Right of First Refusal. The City shall not sell the Premises or any interest in the
Premises (including the Springing Interest) during the Term hereof or during the tarm of the Master

Concession Agreement or any Replacement Master Concession Agreement, except in accordance with
this Section.

(a) If, prior to the time that the City succeeds to the Authority’s interest in the
Premises, the City receive [rom a bona fide, arm’s-length purchaser not affiliated in any way with
the Authority or the City, a bona fide written offer (“Bona Fide Offer™) to purchase ail or any
part of the City’s interest in the Premises (including the Springing Interest) and should the City
desire to accept the Bona Fide Offer, the City shall first make a wriiten offer (the “First QOffer™)
to sell the City’s interest in the Premises to Master Concessionaire at the price and upon the terms

and conditions set forth in the Bona Fide Offer. The First Offer shall be accompanied by a copy
of the Bona Fide Offer.

(b) Master Concessionaire may accept the First Offer by service of notice of
acceptance to the City on or before the thirtieth (30") day next following delivery of the First
Offer to Master Concessionaire plus any earnest money delivered therewith. Failure of Master
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Concessionaire to respond during said thirty (30) day period shall be deemed a conclusive wajver
of Master Concessionaire’s right to accept the First Offer,

{(c) If the First Offer is accepted, the purchase and sale shall be closed at the principal
office of the City on the date set forth in the Bona Fide Offer or at such other place, time and date
as the City and the Master Concessionaire may mutually agree upon, by payment of the Purchase

Price against conveyance of the City’s interest in the Premises subject to the terms of the First
Offer.

(d) If Master Concessionaire fails to fully and timely accept the First Offer as herzin
provided, the City may sell the City’s interest in the Premises to the bona fide prospective
purchaser making the Bona Fide Offer in accordance with the terms thereof, The successor to the
City’s interest shall take title subject to the City’s obligations under this Agreement, including the
obligations to honor the Master Concession Agrecment and the right of Master Concessionaire to
apply amouats payable under the Master Concession Agreement to the holdar of the Authority’s
or City’s interest in the Premises to satisfy the Promissory Note.

{e) If the City fails to consummate the sale of the City’s interest in accordance with
the Bona Fide Offer, Master Concessionaire’s right of first refusal described in this Section and
other rights provided for in this Agreement shall remain in full force and effect.

H If the City succeeds to the Authority’s interest in the Fremises, either pursuant to
the Springing Interest or otherwise, the Authority’s interest in the Premises shall be subject to
Master Concessionaire’s right of first offer in the Premises pursuant o the terms of the Master
Concession Agreement or Replacement Concession Agresment.

(2 Master Concessionaire shall be entitled to require the City to execute z
memorandum of this right of first offer and of Master Concessionaire’s rights under this
Agreement in recordable form and record that memorandum against the Premises.

5. Conflicts with Terms of Master Concession Asrecment. [n the event of a conflict
between the Master Concession Agreement and this Agreement, then as between Master Concessionaire
and the City, the terms of this Agreement shall govern. This Agreement shall remain in full force and

effect and shall not be further modified or amended without the prior written consent of the City and
Master Concessionaire.

6. Modification of Master Concession_Agreement, The Master Concession Agreement
miay be modified or amended without the prior written consent of the City. However, no modification to
the Master Concession Agreement shall modify the terms of this Agreement.

7. Assiznment by the Citv . The rights and obligations of the City hereunder are personal
rights and obligations of the City and will reside with the City notwithstanding any sale of the Premises.
Moreover, such rights and obligations shall run with the Premises and shall be binding on any successor
in interest to the Springing Interest or to the City’s rights in the Premises.

8. Assignment_by Master Concessionaire. Master Concessionaire shall be entitled to

assign this Agreement and Master Concessionaire's rights hereunder to any assignee, lender, or other
successor in interest to Master Concessionaire’s rights and privileges under the Master Concession

Agreement or in the Premises. Such an assignment shall be effective upon delivery to the City of notice
of such assignment.
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9. No Assumption by the City of Liability With Respect to Premises.

(a) Except as otherwise provided herein, this Agreemznt shall not operate to place
responsibility for the control, care, maintenance, or repair of the Premises or the Facility upon the
City or to make the City responsible or liable to Master Concessionaire, the Authority or any third
party for any waste committed on the Premises by any tenant, or any other person; for any
dangerous or defective condition of the Premises; for any environmental contamination or

unlawful condition existing at the Premises, or for any negligence in the management, upkeep,
repair, or control of the Premises.

{b) It is understood and agreed that nothing contained in this Apgreement shall
prejudice or be construed to prejudice the right of the City to institute, prosecute, and compromise
any action which it may deem advisable to protect its Springing Interest.

{c) Except to the extent required by Applicable Law, the City shall not be liable to
any tenant or to any other third party for any refunds or other sums due such tenant or third party
under any lease, or other agreement relating to the Premises.

(d) Except with respect to amounts payable to the City under the Master Concession
Agreement or a Substitute Master Concession Agreement, the City shall not be persenally Liable

for any amounts due and outstanding under the Promissory Note or from the Authority to Master
Concessionaire under the Master Concession Agreement.

10.  Taxes. The City hereby confirms that the Authority is currently a tax exempt entity and
that the Premises, as subject to the Master Concession Agreement, is exempt from real property taxes and
assessments. If the City succeeds to the Authority’s interest in the Premises, the City covenants to
preserve the tax exempt status of the Premises and to not take actions that would be reasonably likely to
result in the Premises being subject to real property taxes and assessmeats.

11.  Duration, This Agreement shall continue in full force and effect for the entire Term.

12. Expansion Properties. This Agreement shall bind the City and Master Concessionaire
with respect to any Expansion Property acquired by the Authority and subject to the Springing interest or
a comparable right of the City in and to such Expansion Property.

13.  Right to Cure. Prior to commencing judicial proceedings against the Authority for a
default by the Authority under the Promissory Note, Master Concessionaire shall first notify the City in

writing as to the cause of the defzult and afford the City thirty (30) days in which to cure such default by
the Authority.

4. Miscelizneous.

(a) Execution of this Agreement. This Agreement and any meodifications,

supplements or amendments thereto shall be valid only when it is executed by duly authorized
agents of each Party.

(b) Applicable Law. This Agreement shall be governed and construed by the
substantive laws of the State of Michigan. In the event any provision(s) of this Agreement shall
be adjudged invalid by a court or arbitrator having competent jurisdiction over the Parties, the

invalid provision(s) shall be deletd from this Agreement and this Agreement shall be construed
as to give effect to the remaining provisions.

L
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{(c) Notices. All notices provided for herein shall be in writing and shalt be tendered
by U.S. Certified Mail to the receiving Party hereto at:

[f to Master Concessionaire: Ambassador Port Company
12225 Stephens
Warren, MI 48080

With a copy to: Foley & Lardner LLP

500 Woodward Avenue, Suite 2700
Detroit, MI 48226
Attn: George Ash, Esq.

If to the City: The City of Detroit
Legal Department
Detroit, MI 48226

In the case of a change in the mailing address of any Party hersto, the Party so changing its
mailing address shall give notice thereof to the other Party hereto, and in the absence of any such
notice of change of mailing address executed in accordance with this paragraph, notice given to

the respective aforestated mailing addresses shall be deemed sufficient for all purposes of this
Agreement,

(d) Modifications to_this Agreement. This Agrsement shall oot be amended,
modified, or altered, in whole or in part, except by mutual written agreement of the Parties hereto,
properly executed by the same. No evidence of any such amendment, modification, or alteration
of this Agreement shall be received in any controversy arising out of or pursuant to same except
if it is in writing and executed in accordance with this subsection.

(e) Successors and Assigns. This Agreement shall inure to the sole and exclusive
benefit of and be of full and binding effect upon the Parties hereto and their respective successors
and assigns. Nothing set forth in this Agreement, expressed, implied, or otherwise, is intended or
shall be construed to confer upon or give to any person or entity other than the Parties hereto, and

their respective successors and assigns, any right, remedy, benefit, cause of action, and/or chose
in action under or by reason of this Agreement.

(£ Dispute Resolution Procedures,

(i) All disputes arising under this Agreement shall be resolved pursuant to

the procedures set forth in this paragraph 14(f) unless otherwise agreed by the Parties in
writing.

(ii) Nothing in this paragraph shall be construed as limiting or delaying
Master Concessionaire’s right to seek injunctive refief from a court.

(ii)  Except as set forth in subparagraph (a) above, neither Party shall initiate
litigation under this Agreement without first following the dispute resolution procedure
set forth herein,

(iv)  In the event of a disputz arising under this Awrecment, the apprieved
Party shall provide the other Party with written notice of a disputz, The Parties agree to

o
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negotiatz in good faith for a period of ten (10} days following receipt of the notice of a
dispute,

(v) If the Parties are unable to resolve the dispute(s) through good faith
negotiations, then the Parties agree to submit the dispute to non-binding mediation with a
third- Party mediator to be mutually agreed upon by the Partics. Each Party agrees to pay
one half of the madiator’s costs and fees. Five (5) days prior to the initial mediation
session, each Party shall submit a written summary of its position regarding the dispute(s)
1o the mediator and the other Party. The mediation session(s}) shall take place in the City,
state of Michigan. If by the end of the mediation session, the Parties are not able to come
to an accord, each party shall submit to the mediator a proposed final solution to the
dispute. The mediator shall determine the proposed solution that most closely represents
the proper outcome based on the mediator's application of the terms and conditions of
this Agreement to the facts and circumstances at issue. If the Parties are not able to reach
an accord, the mediator shall not be entitled to modify either proposed solution offered by
the Parties. The parties agree that in any Litigation, the proposed solution selected by the
mediator shall be presumptively correct absent gross nzgligence or bad faith on the part

of the mediator or the existence of material facts not known to the Parties and presented
to the mediator at the time of the mediation.

(vi) K the Parties are unable to resolve the dispute(s) within thirty (30) days
of the initial mediation session, then either Party may initiate litigation, The Federal
District Court for the Eastern District of Michigan and the Circuit Court for the County of
Wayne shall be the exclusive venues for litigating disputes arising under this Agreement.
Each Party agrees to submit to the personal jurisdiction of the Federal District Court for
the Eastern District of Michigan and/or the Circuit Court for the County of Wayne,

(8)  Remedics Cumulative. All remedies hereinbefore and hereinafier conferred on
the City and Master Concessionaire shall be deemed cumulative, and no one remedy shall be
exclusive of another or of any other remedy conferred by law.

(h) Perpetuities Savings Clause. If any right of the City or Master Concessionaire
provided for in this Agreement would, in the absence of the limitation imposed by this sentence,
be invalid or unenforceable as being in violation of the rule against perpetuities or any other rule
of law relating to the vesting of an interest in or the suspension of the power of alienation of
property, then such right or option shall be exercisable only during the period which shall end
twenty-one years less one day after the date of death of the last survivor of the descendants living
on the date of this Agreement of Joseph P. Kennedy, father of President John F. Kennedy and
Ambassador to the Court of Saint James, but if any such rights, privileges and options shall be or
become valid under Applicable Law for a period subsequent to the twenty-first anniversary of the
death of the fast such survivor (or, without limiting the generality of the foregoing, if legislation
shall become effective providing for the validity or permitting the effective grant of such rights,
privileges and options for a period in gross, exceeding the period for which such rights, privileges
and options are hereinabove stated to extend and be valid), then such rights, privileges or options
shall not terminate as aforesaid but shall extend to and continue in effect, but only if such non-

termination and extension shall then be valid under Applicable Law until such time as the same
shall under Applicable Law cease to be vakid.

(1) Expenses of Enforcement. Master Concessionaire or the City shall pay all
reasonable attorneys’ fees and actual expenses incurred by the other Party in enforcing any

provisions of this Agreement, caused by a defaulting Party bereunder, upon written demand
therefor made by the non-defaulting Party.



IN TESTIMONY WIIEREOF, the Parties have caused their respective corporate
signatures to be subscribed by their respective duly authorized officers; these presents being

executed in duplicate copies, each of which shal} be considered as an original, this the date first
above written.

CITY OF DETROIT THE AMBASSADOR PORT

COMPANY
By: __/i r\A}OL—\ St ByQ-\ @-”D

Name:__Anthony Addms Name:_Nan/ STAMPN
fts: Deputy Mayor Its:__Prlscrest
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STATE OF MICHIGAN

COUNTY OF /29y i , to-wit:

PP A . who holds the position of L e

The foregoing Agreement was acknowledged bgfore me by /)ﬂ/h)
Sre
at

. @ Michigan corporation, for and on behalf of said corporation, this

2/ __dayof 7 ¢ o= , 2005,

My commission expires: )

T
OTARY PUBLIC 7

LiNDA D. DaKEl"(SEH .
Noiary Publie, Mamr;zu C.‘:;:n':‘y; ¥l
ing In Wayne ,
iy Cor‘::mn:?m Explres Decamber 15, 2008

STATE OF MICHIGAN

COUNTY OF _44Y0& . towit:

The foregoing Agreement was acknowledged before me by AT Y
FANAHS , who holds the position of N2 2o 7~ /pro at the City, a
Michigan corporation, for and on behalf of said corporation, this /774 day of
T o= , 2005.

My commission expires: 1

\ -~ Cr 7 :
j-rOTARY PUBLIC’ J

LINDA D. DaKEYSER
Notary Public, Macomb County, Ml
Acting In Waynrae County, M|
My Commieston Expires Decamber 15,2005
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PROMISSORY NOTE

$2,103,000.41 hly 7, 2005
This note is the Promissory Note refarenced in that certain Master Concession
Agreement (the “Master Concessjon Agreement”) between and among The Detroit/Wayne
County Port Authorirty, a Michigan public body corporate and politic (the “Malker™), and the
Ambassador Port Company, a Michigan carporation (the “Payee™), dated as of approximate even
date herewith, which Master Concession Agreement is hereby incorparated herein by reference.

For value received, the Maker hereby promises to pay to the order of the Payee, at
the principal office of Payee in Warren, Michigan or such place as the Payee may from time to
time designate, the original principal sum of Two Million One Hundred Three Thousand and
41/100 Dollars (32, 103,000.41) plus any additional sums deemed principal advances under this
note as provided for herein or in the Master Concession Agreement,

The Maker agrees that it will execute amendments and/or restatements of this nota
ncreasing the Principal amount payable hereunder as provided for in the Master Concession

Agreement including, but not limited to, Section 4.4 therein, The principal amount of this note is
payable as follows:

a. The Maker shall pay to the Payee Fifty Percent (50%) of all funds received by
the Maker under Seetion 5.1 of the Master Concession Agreement within ten (1 0) days receipt of

amounts owing on this note may be satisfed by the application of Capital Receipts, as defined
and provided for therein.

¢. In addition to the foregoing, the Maker may repay all principal amounts owing
on this note without penalty for prepayment.

The unpaid principal balance hereof shall bear interest at a rate equal to the
Floating Rate, as applicable and as defined in the Master Concession Agreement. Interest shal]
be calculated for the actual number of days elapsed, using a daily rate determined by dividing the
annual rate by 360, Interest owing on this note shall be satisfied as provided for in Section 3.1
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Amounts due and unpaid hereunder delinguent for more than thirty (30) days shall
accrue interest at the Default Rate, as defined in the Master Concession Agreement,
compounding monthly und) paid in full. All amounts payable on this note shall be payable in
lawful money of the United States of America. Payee’s receipt of any payment afier the
occurrence of an event of default shall not constitute a waiver of such default or of any of
Payee’s rights and remedies. Except (i) in the event the Maker files for protection under state or

federal insolvency laws or (i) as otherwise provided in the Mastar Concession Agreement, the
obligations under this note may not be accelerated.

Without affecting the liability of any maker, indorser, surety or guarantor, the
holder may, from time 10 time and without notice, renew or extend the time for payment, accept

partial payments, release or impair any collateral security for payment of this note, or agree not
10 5u2 any party liable on it,

This note is governed by the internal laws of the State of Michigan, except to the

extent superseded by federal law.
The Detroit/Wayne County Port Authority
(oo —
By: L .

Name: __ . :_ b _
lis; ¢= X JCeT /e P T T~
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SENATE BILL No. 711

SENATE BILL No. 711

December 5, 2017, Introduced by Senators STAMAS, BRANDENBURG, EMMONS,
ROBERTSON, GREEN, CONYERS, CASPERSON and SCHMIDT and referred to the
Committee on Economic Development and International Investment.

A bill to amend 1978 PA 639, entitled
"Hertel-Law-T. Stopczynskil port authority act,"
by amending sections 2, 8, and 9 (MCL 120.102, 120.108, and
120.1089).

THE PEQOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 2. As used in this act:

(a} "Authority" means a port authority created under this act
and may also include the area within the jurisdiction of an
authority.

(b) "Constituent unit" means a city or county requesting the
incorporation of an authority.

(c) "Governing body of the city" means the city council or

city commission of a city requesting incorporation of an authority
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created under this act.

(d} "Governing body of the county" means the county board of
commissioners of a county participating in an authority created
under this act.

(e} "Port facilities" means those facilities ewmed—by the pert
authority sueh as+—THAT INCLUDE, BUT ARE NOT LIMITED TO: seawall
jetties; piers; wharves; docks; boat landings; marinas; warehouses;
storehouses; elevators; grain bins; cold storage plants; terminal
icing plants; bunkers; oil tanks; ferries; canals; locks; bridges:
funnels—seaways; conveyors; modern appliances for the economical
handling, storage, and transportation of freight and handling of
passenger traffic; transfer and terminal facilities required for
the efficient operation and development of ports and harbors; other
harbor improvements; e¥—improvements, enlargements, remodeling, or
extensions of any of these buildings or structures; AND OTHER REAL
OR PERSONAL PROPERTY NECESSARY TO ENHANCE COMMERCIAL OR
RECREATIONAL MARITIME ACTIVITIES. PORT FACILITIES SHALL NOT INCLUDE
A BRIDGE OR A TUNNEL, DIRECTLY OR INDIRECTLY.

(f) "Project" means the acquisition, purchase, construction,
reconstruction, rehabilitation, remodeling, improvement,
enlargement, repair, condemnation, maintenance, or operation of
port facilities, PUBLIC INFRASTRUCTURE, AND OTHER REAL AND PERSONAL
PROPERTY NECESSARY TO ACHIEVE THE PURPOSE OF THIS ACT. PROJECT
SHALL NOT INCLUDE 2 BRIDGE OR A TUNNEL, DIRECTLY OR INDIRECTLY.

Sec. 8. (1) An authority may:

(a) Adopt, amend, and repeal bylaws for the regulation of its

affairs and the conduct of its business.
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(b} Sue and be sued on the same basis as the state; and adopt
and register with the secretary of state an official seal and alter
that seal at its pleasure.

(¢} Maintain offices at a place or places, either within or
without its jurisdiction as it may determine.

{d) Acquire, construct, reconstruct, rehabilitate, improve,
maintain, lease as lessor or as lessee, repair, or operate port
facilities AND OTHER PROPERTY IT MAY ACQUIRE OR HOLD within its
territorial jurisdiction, including, BUT NOT LIMITED TO, the
dredging of ship channels and turning basins and the filling and
grading of land therefor. An authority may operate a leased
facility, owned by the authority, if the lessee defaults and a new
lease is negotiated or competitively bid.

(e) Designate the location and character of the port
facilities which the authority may hold or own or over which it is
authorized to act and regulate all matters related to the location
and character of those port facilities.

(f) Acquire, hold, and dispose of real and personal property.

(g) Make directly, or through the hiring of expert
consultants, investigations and surveys of whatever nature,
including studies of business conditions, freight rates, port
services, physical surveys of the conditions of channels and
structures, and the necessity for additional port facilities for
the development and improvement of commerce and recreation and for
the more expeditious handling of that commerce and recreation, and
make studies, surveys, and estimates, as necessary for the

execution of its powers under this act.
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(h) Promulgate all necessary rules to fulfill the purposes of
this act.

(i)} Issue its bonds, notes, or other evidences of indebtedness
as provided in this act.

(§} Fix and revise from time to time and charge and collect
rates, fees, rentals, or other charges for the use of a facility
owned by the authority.

{K}) ENTER INTO PUBLIC-PRIVATE PARTNERSHIPS WITH OTHER OWNERS
OR PROPERTY OR PORT FACILITIES WITHIN THE JURISDICTION OF THE
AUTHORITY.

{2} NOTHING IN THIS ACT SHALL LIMIT THE PROPERTY RIGHTS OF ANY
PERSON THAT OWNS PROPERTY OR PORT FACILITIES WITHIN THE
JURISDICTION OF THE AUTHORITY.

{(3) THE POWERS GRANTED UNDER THIS ACT ARE IN ADDITION TO THOSE
POWERS GRANTED BY CHARTER OR OTHER STATUTE.

Sec. 9. An authority may:

(a) Appear in its own behalf before boards, commissions,
departments, or other agencies of the federal government or of any
state or international conferences and before committees of the
congress of the United States and the state legislature in all
matters relating to the design, establishment, construction,
extension, operation, improvement, repair, or maintenance of a
project operated, amédmaintained, FINANCED, OR SUPPORTED by the
authority under this act, and appear before any federal or state
agencies in matters relating to transportation rates, port services
and charges, demurrage, switching, wharfage, towage, pilotage,

differentials, discriminations, labor relations, trade practices,
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river and harbor improvements, aids to navigation, permits for
structures in navigable waters, and all other matters affecting the
physical development of, and the business interest of, the
authority and those it serves.

(b) Make application for, receive and accept from any federal,
state, or municipal agency, foundation, public or private agency,
or individual, a grant or loan for, or in aid of, the planning,
construction, operation, or financing of a pert—faeility+—PROJECT;
and receive and accept contributions from any source of money,
property, labor, or other things of value, to be held, used, and
applied for the purposes for which the grant or contribution may be
made.

{(c) Appoint an executive director who shall be the chief
administrative—EXECUTIVE officer of the authority, and to whom the
authority may delegate any of its administrative powers and
authorizations. During employment the executive director shall not
have a financial interest in port facilities or projects over which
the authority has jurisdiction or power or authorization to act.

(d} Employ personnel as is necessary and employ the services
of private consultants and engineers, legal counsel, accountants,
construction and financial experts, and other agents for rendering
professional and technical assistance and advice as may be
necessary, and whose compensation, including the executive

director, shall—be—IS determined by the authority.
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