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TO: Detroit City Council

FROM: David Whitaker, Directgr

Legislative Policy Divjgien
DATE: October 24, 2018
RE: Report on Homeowner Property Tax Assistance Program

The Legislative Policy Division (LPD) has been requested by City Council President Pro-
Tempore Mary Sheffield to report on the legal necessity of having a notary requirement' within
the newly drafted amended ordinance regarding the application form of the Homeowner Property
Tax Assistance Program (HPTAP).?

Before directly addressing the question, it is important to consider the placement of the notary
block on this hardship application. Just above the current notary block on the signature page of the
HPTAP application is the following language:

Any person who knowingly makes a false statement, omission, or
misrepresentation may not be considered for this assistance program and may be
prosecuted to the fullest extent of the law. Any/All applications are subject to
random home inspection for compliance with the City of Detroit Guidelines.

Ta notary public is an officer commissioned by the Michigan Secretary of State to serve as an unbiased and
impartial witness. The most common function of the notary is to prevent fraud by attesting to the identity of a person
signing a document. Notarization on a document certifies that the person whose signature is entered on the
document personally appeared before the notary, established his or her identity, and personally signed the document
in the presence of the notary,

2 A similar question presented was addressed by Coalition to End Unconstitutional Tax Foreclosures (Coalition): Is
the notary requirement necessary to prosecute individuals who provide false statements on the HPTAP application
or to otherwise deter individuals from making false statements? (See attached) The answer that the Coalition
provided will be discussed below.



| , say under penalty of perjury that the statements made in this
application are true and that I/we have no money, income or assets other than that
mentioned here, and grant the Board of Review permission to review all Federal,
State or City of Detroit income tax records and further grant permission to contact
all financial institutions and creditors regarding account balance in order to process
this application.

Consequently the applicant when signing the application (with/without the notary block)
currently states under penalty of perjury that the information provided in the application is true.
The application then provides a notary signature block in which a notary certifies that the person
signing has presented the requisite information to affirm they are the person signing the document.
At issue is whether the language requiring the signature be notarized is legally required?

LPD has looked into the question presented. LPD has not been able to identify any law requiring
the signature on the HPTAP application be notarized per se. With regard to the criminal
prosecution of individuals who provide false statements on the application, LPD has affirmed that
under Public Act 206 of 1893, General Property Tax Act MCL 211.120(5), only the attorney
general or the prosecuting attorney of each county have been granted the power to enforce the
Act:

(5) The attorney general and the prosecuting attorney of each county of this state
have concurrent power to enforce this act.

As set forth in the statute, it is the attorney general and the county prosecutor who can bring
criminal prosecution for fraudulent acts under the Act. Because the authority of the Board of
Review to provide a tax exemption is provided pursuant to the General Property Tax Act and the
Act enumerates who can enforce its provisions, the City of Detroit’s Law Department is exempt
from taking actions for criminal prosecution.’ The decision of whether to undertake the criminal
prosecution of the fraudulent act is left to the discretion of those two enumerated agencies. Any
civil prosecution for providing false or misleading statements on the HPTAP application may be
handled by the Law Department’s authority pursuant to the City Charter Section 7.5-203 Civil
Litigation.

It is understandable that the Law Department would want to preserve all the evidentiary tools
necessary to best effectuate the case in both civil and criminal prosecutions, and may be the
rationale for their opposition to removing the notary requirement. As indicated by the Michigan
Secretary of State, the most common function of the notary is to prevent fraud by attesting to the
identity of a person signing a document. It is the ability of the notary to testify as to who signed
the document before them that is of value in the prosecution and prevention of fraud.

However, there can be prosecutions for fraud* and perjury where the underlying document has

3 LPD notes that if the State had authorized other local municipalities with the ability to undertake prosecutions for
fraud under the Act the Law Department would be able to take on criminal prosecutions pursuant to the City Charter
7.5-204, Penal Matters, * (1) Institute and conduct, on behalf of the people, all cases arising from the provisions of
this Charter or city ordinances and, when authorized to do so by law, cases arising under state law.”

* In Michigan, the general rule is that to constitute actionable fraud it must appear: (1) That defendant made a
material representation; (2) that it was false; (3) that when he made it he knew that it was false, or made it
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not_been notarized. Cases of perjury can be brought under Public Act 328 of 1931, MCL
750.423(2). A person who signs a document under penalty of perjury is subject to prosecution
whether notarized or not.®> The statute does not require the signed record or document be
notarized. In either instance (Public Act 206 or Public Act 328} it is not whether the prosecution
can be undertaken without the notarized document, but what proofs are put forth to show the
person being held responsible is the person who executed the document. While this burden of
proof can be established by the notary, testifying as to the manner in which they identified the
person who signed the document and that the person is the respondent, there are certainly other
reasonable ways to meet this burden.

The decision as to whether the notarized signature is required appears to be more of a policy
decision rather than a legal one. The issue is whether the burden placed upon the indigent seeking
tax relief having to go through the difficulty of finding and/or obtaining a notarized signature to
submit their application, is greater than the convenience of being able to establish the proof that
a person submitted a fraudulent application by using the notary’s testimony to identify the person
as the signer. If there are a large number of fraudulent cases being prosecuted then consideration
of maintaining the notary requirement may be justified as a policy decision.® If not, maybe the
better policy decision would be to do away with the requirement and rely on other means of proof
to effectuate the prosecution of fraudulent claims.

LPD reviewed the Coalition’s memorandum dated October 10, 2018, signifying that the
notarization of the applicant’s signature is not necessary to verify an applicant’s identity. The
Coalition indicates that in order for a notary to act, the notary must first establish the identity of
the person before administering the oath in which the person swear or affirms who they are. The
notary can establish identity in the manner set forth by law under MCL 55.285(6).” The

recklessly, without any knowledge of its truth and as a posilive assertion; (4) that he made it with the intention that it
should be acted upon by plaintiff; (5) that plaintiff acted in reliance upon it; and (6) that he thereby suffered injury.
Each of these facts must be proved with a reasonable degree of certainty, and all of them must be found to exist; the
absence of any one of them is fatal to a recovery. U. S, Fidelity and Guaranty Co. v. Black 412 Mich. 99, 114, 313
N.W.2d 77 (1981).

# MCL 750.423 provides: (1) Any person authorized by a statute of this state to take an oath, or any person of whom
an oath is required by law, who willfully swears falsely in regard to any matter or thing respecting which the oath is
authorized or required is guilty of perjury, a felony punishable by imprisonment for not more than 15 years. (2)
Subsection (1) applies to a person who willfully makes a false declaration in a record that is signed by the person
and given under penalty of perjury. As used in this subsection: (a) "Record” means information that is inscribed on a
tangible medium or that is stored in an electronic or other medium and is retrievable in perceivable form. (b)
"Signed" means the person did either of the following to authenticate or adopt the record: (i) Executed or adopted a
tangible symbol. (ii) Attached to or logically associated with the record an electronic symbol, sound, or process.

6 1 PD notes that at the time of this report LPD was unable to identify any HPTAP prosecutions on behalf of the city
by the Michigan Attomey General, the Wayne County Prosecutor, or the Law Department; however, policy
considerations are the province of the City Council to both reckon with and to decide.

"MCL 55.285(6) provides: A notary public has satisfactory evidence that an individual is the individual whose
signature is on a record if that individual is any of the following: (a) Personally known to the notary public. (b)
Identified upon the oath or affirmation of a credible witness personally known by the notary public and who
personally knows the individual. (c) Identified on the basis of a current license, identification card, or record issued
by a federal or state government that contains the individual's photograph and signature. (d) With regard to a notarial
act performed under section 26b, identified and verified through an identity proofing process or service that is part
of a remote electronic notarization platform approved under section 26b(1), and the person presents an identity
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Coalition’s position is that the HPTAP identification requirement verifies both identity and
residency in requiring the production of a valid, government-issued photo ID with an address in
all instances, in addition to the production of tax returns and minor residency proofs. The
Coalition also indicates that the notarization is not necessary to prosecute applicants who make
false claims because the law has established misdemeanor penalties for such actions. MCL
211.120 provides misdemeanor penalties for anyone who intends to falsely or fraudulently obtain
or attempts to obtain an exemption; knowingly swears to or verifies an affidavit with a false or
fraudulent statement with the intent to aid and abet or assist in the fraud being perpetrated. The
Coalition further believes the notarization is not necessary to signal to applicants the seriousness
of the undertaking and that by presenting a signing statement in bold and conspicuous letters with
the restatement of the penalties under law and a statement of the intent to prosecute, the message
will be sent. The Coalition’s memorandum is supported by the ACLU, Michigan Legal Services,
and other organizations that support its position. As indicated above, LPD can not dispute the
rationale offered by the Coalition in its memo.

If we can be of further assistance, please advise.

Attachment:

document described in subdivision (c) that is verified through a credential analysis process or service that is part of a
remote electronic notarization platform approved under section 26b{1).
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HPATAP ORDINANCE REPORT
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DETROIT CITY COUNCIL PRO TEM
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I. - REMOVING THE NOTARIZATION REQUIREMENT

MEMORANDUM

To: Hon. Mary Sheffield
From: Coalition to End Unconstitutional Tax Foreclosures

Re: Notarization of the Homeowner Property Tax Assistance Program (HPTAP) Application
Date: October 10, 2018

QUESTION PRESENTED

Is the notary requirement necessary to prosecute individuals who provide false statements on the HPTAP
application or to otherwise deter individuals from making false statements?

SHORT ANSWER
No.

ANALYSIS

Notarization is not necessary to verifv an applicant’s identitv.

Unlike notarization, the HPTAP's ID requirement verifies both identity and residency. For a notarial act,
a notary must establish a person’s identity before administering an oath. A person’s identity can be
established by: (i) the notary’s personal knowledge of the person, (ii) an oath or affirmation of a credible
witness known by the notary, (iii) presentation of a valid, government-issued photo identification with
signature, or (iv) an identity proofing service that is a part of a remote electronic notarization platform.
See MCL 55.285(6). A notary can, in addition to non-documentary proofs, accept non-address bearing
government-issued IDs, e.g. passports or alien registration cards (“green cards™) to establish identity.

Thus, notarization does not require the presentation and examination of government-issued photo ID with
an address.

In contrast, HPTAP requires the production of a valid, government-issued photo ID with an address in all
instances. To receive such an 1D, an applicant must have proved both identity and residency by presenting
proofs to the issuing agency. Therefore, the HPTAP’s requirement to present an D with an address alone
satisfies the City’s dual goals of identity and residency verification. Further, the HPTAP’s other
documentation requirements—tax returns and minor residency proofs—provide further verification of
both an individual’s identity and address.

Notarization is not necessary to prosecute applicants who make false claims.

The General Property Tax Act has enforcement mechanisms for false or fraudulent claims.

MCL 211.120 provides up to four counts for each false or fraudulent statements in the HPTAP
application as well as the accompanying principal residency exemption application and property transfer
affidavit. The statute also provides for enforcement against anyone who aided or abetted in making the
false or fraudulent statements. Two of the counts are punishable by imprisonment of not more than one
year and punishable by a fine of not more than $5,000.00 or public service of not more than 1,500 hours,

or both; two are punishable by a fine of not more than $1,000.00 or public service of not more than 500
hours, or both.




MCL 211.120(3) establishes a count of perjury for a person who falsely or fraudulently “swears to or
verifies” an affidavit under MCL 211.7cc (principal residency exemption, which is necessary for the
HPTAP). A simple signing statement—e.g. “I certify, under penalty of perjury, that the statements made
in this application are true and correct.” —is sufficient to satisfy the oath requirement for a charge of
perjury. See People v. Thompson, 193 Mich. App 58 (1992), overruled on other grounds.

Notarization is not necessary to signal to applicants the seriousness of the undertaking.

One perceived benefit of notarization is that the oath signals to the applicant that they are undertaking a
serious act and they can be prosecuted if they lie. One study examined the practices of 220 notaries in 22
cities in New York and concluded that “91.7 percent failed to administer an oath of any form.” See Alfred
E. Piombino, Notary Public Handbook 71 (1996) at xxii. Consequently, there are more effective ways of
communicating the seriousness of the undertaking. What we recommend is the above-mentioned signing
statement presented in bold, all caps, and enlarged font with a restatement of penalties under MCL
211.120, and a statement of intent to prosecute.

CONCLUSION

The requirement to notarize HPTAP applications should be removed because it does nothing to deter the
submission of fraudulent applications nor does it strengthen the City’s ability to prosecute bad actors. In a
follow up submission, we will provide affidavits from several community organizations who have been

leading efforts to enroll Detroit residents in HPTAP, which attest to the unnecessary hardship that
notarization places on applicants.
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APPENDIX A
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i) Quicken Loans Community Fund

Qﬂfcken Loa ns 1050 Woodward,

Detrait, MI 48226
Community Fund www.QuickenLoans.org

To the Honcrahle Mary Shathwld Datreit City Ceuncl) Presidart Pro Temn
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across Datreit whera hemegwners can gt help tumpletng their HPTAP agplcations, These
B0 workshops have hefped maore than 1200 Detroe rasidents

AT @ach workshop we énsyre a noLary =5 o0 kand te notarlze cemplotad HPTAR
applicatlons. Howevwr, rasidents at these workshops are [requently IHSEING & ducumiens or
tao that maka their HPTAP agpiicalion reemplsta and unable to be nelarized

This creales an aaded step Rasicanrts must aither retum 1o a workaliep the fcliowing monts
ficd nctary services at a bank, ¢r go downlcwn o have ther apphication netanzed. Al of
these oplicns can creale additioral coes, hardstup, and reduce e kkaiihead that an
otheraise eligible residart Is gramed a much rseded HPTAR exemptlon

Singe Juna 2018, 653 Dretrait residents nave altended Quicken Leans Comimiunty Fund-
sponsored HPTAP werkshops 384 residanis submitad complatgd and natarizad
agplications whila 232 applications wers missing documsnts that prevantad notardzation.

Whila every effarnt 1s made o bring hege residents back tc a weikshep lor notary services, 1
5 giflicult fer residents, esgncially o3 experiencing roverty, to maie the investment of
time and rescurces hat Is neadoed 1o getback 10 a third-party locauen, But for (he
netanzation requirament isany cf thess Bomsawurers would ba able o ga home with an

atheralse-complete HFTAP appheation, locale tharr mussing decuments ard immediataly
maitin their HE TAP appircation

Wa hops that this :nfermation is vsefel to s Fenerable body as you consider aoal stacs
ragarding the HPTAR requiiemercs,

Thank you

Laura Granremann. Yice Praseent of Quicker Loars Commuruty Furd
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) United Community Housing Coalition & Michigan Legal Services

-
[
Ll j
4
o T T
Ceuncil Prasident Pro Tempeora Mary Sroifals
W are varithing o Gur e mosapree 0 G reoy e e v L e

requitenivnt i e Hemeesaer Povere, Tao | v A PP St o 0 OER ol g

Cermunity Hewstg Cosdition (O vyl Mol s T el Serve s (A EAT]

A 3ot Arew . UCHU sees thaasirds o0 o e e 5omee e s each year ard e vinplens hundeed

SUHPTAP application: cach acdr 108 o0 o ettt ot il on ston vn s help beuanes thes canpa
e empietn s e YA app st 1a chailenge
AN R ol ST and Cther feanraes s s fpa e

-

vemplete tose applivations on i

N

o g

ST ST et on ST T, o, BT

W tiad that muans of eur clients would ase g wlield tor HET AP 11 eV v but did st rseein e
them. W e teel that netarization o one Tt e i mdice . the § nalibe ed G abitiad beenwner wili
suveeed 10 having their oxemption gramted Mo hosromime seasdonts G ret e K\posn resouree tor
free notarization The muost RURRN S SHLLII WHCE LR SHOR SRy e vy an chaticde 302 5 e S s ol

bomebound, elderly mdn wials, amd e with Sk o5 i (EETHE A PR

We wish 1o ks speatad note oF the road o fermen s the totee il n resgarement for HPTAP renew s or

EFN

shattform applications Phes cnreni mguire Sve
t & A 1

wis THere ars o rase under cunert o

but we Bope and expes forther e o avpard Hoveener Beoaiae 1oy are st oo ensealy m se
SETL Whe ane st Bheiy Betie mobilis saue, we Do e I tan et Bepartoadany ditFouit

W nete that the staie i does ant ruggenre peg

S B apehation, end hat there ane gy iter
sueipalics thal Fequiry stamatirss, But Pot RetansZon Solartar:

A s st emppeent b Papeieia

10

Residence Laemptiens iPREs Y, prorery 1eassesment runest or etier rebirod iy

W fope that thie ity wil St o e il §

sy meeeh Pt en and ferneag thsy ragarnnent
fem fiie BP AR applieanens e the fure
I

Rt E

Unded Comerurdy Mousg Coalten 3 Moorigan Legal Saey cas



iv) Detroit Action Commonwealth
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Ociaber 12, 2018

Duar Councit President Pro Tem Shaffeh:

We are members of Detroit Action Communweaitit, an oiganization of imore tha 5,000
Dotroiters, most of them low-income

We vnderstand and suppor! the Clty's responsibtity 1o maka sue hal Feoplu who apply for a
peverly propary-lax oxemplion are tuly efigible for t. But e City also has a respensibifity to
maka susa that people who are eligible lor he exemption dre not denied cne. This hay been he
tar graater protlom In Deiroi.

Many low-ncome Delroiters have nat golien the progeriy tax exemption oy o aligible for, in
part because the HPTAP applicaion process is neadlassly difficutt. Thousands of them have
lost heir homes fo tax foreclosura os o reswl, When that hapeens, it not enly hors them. it
hurts the entira neighterhond, and ke entire city.

The application’s notarization requirenient adds an unnecessary step o an alreacdy burdenscmo
process. Many Michigan cities do not requira i, Many low-ircoma homuownors arg chlerty,
disabled. or lack transportalicn. They have a hard encugh lime compiling the necossary
decuments and compleling the apphication befere the doadine, which often recuires thom 1o
travel lo variaus oHfices for assistance. Notarization further carmplicates this precess and acls as
a barriar that restricls accoss 1o the axemplion,

We ask that tho Clty of Detroft remove the natarization regeiremoent fram the HPTAP
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v) Neighbors Building Brightmoor
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vi) Central Detroit Christian

CENTRAL DETROIT CHRISTIAN

October 11, 2018

Councilwoman Mary Sheffield
Detroit City Council

CAYMC

1 Woodward Avenue

Suite 1300

Detroit, Ml 48226

RE: Notarization Burden

Dear Councilwoman Sheffield:

I am writing you as a housing counselar for Central Detroit Christian COC who is actively involved in
helping families with their Property Tax Exemption applications. The requirement of the application of
needing a notary is cumbersome for the applicant. Banks typically have notary services available, but

~——manyifnotmostofour clientsare ot ban kabieand therefore tanmotuse the trank's notary. Other

notary services require some type of fee and that is a burden as well.

We solicit your help and request that you release the requirement of a notary on the Property Tax
Exemption form.

Thank you in advance,

Dottie Foster
Lead Housing Counselor
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III. - ADJUNCTIVE ELIGIBILITY

MEMORANDUM

To: Hon. Mary Shefftield

From: Coalition to End Unconstitutional Tax Foreclosures
Re:  Allowing Adjunctive Eligibility for HPTAP

Date: October 14, 2018

Currently, anyone applying for the Homeowners Property Tax Assistance Program (HPTAP) who was
not required to file a tax return must demonstrate income by providing supporting documentation. Since
the City’s settlement with the ACLU, non-tax filing applicants can demonstrate income by submitting
W2s, Social Security Statements, or any other reasonable proofs. Besides accepting these proofs, the
Board of Review should also allow applicants to demonstrate their income eligibility by submitting
documentation showing current enrollment in any government program that has the same or lower income
requirements (for example, Medicaid or WIC)—a process known as adjunctive eligibility. Adjunctive
eligibility is a common, well-accepted practice that benefits the Board of Review by relieving
administrative burden, and benefits applicants by allowing for a more streamlined application process.

Adjunctive Eligibility is Commeon Practice

The Board of Review would not be unique in allowing adjunctive eligibility for HPTAP. Adjunctive
eligibility was originally adopted to increase enrollment in children’s health insurance programs, but since
then the practice has expanded to many government programs.' For example, in order to streamline the
application process and reduce administrative errors and costs, Congress established adjunctive eligibility
for the Women, Infants, and Children (WIC) program in 1989, which allows applicants to demonstrate
eligibility by showing participation in Medicaid, Food Stamps, or TANF.2 In addition, 42 CFR § 435.120
..___._djstales.thaLenm]J.meut_in,SupplementaLSecurity[ncome-(SSi}autnmicaHym&bﬁﬁhéH—peﬁsaﬂl&---—
eligibility for Medicaid in most states.* Michigan’s courts also use adjunctive eligibility. Specifically,
demonstrating receipt of public assistance entitles a defendant to a rebuttable presumption of indigency
for the purposes of appointed counsel in a criminal case under MCL 780.991 and MCR 6.005(B), and for
a waiver of court cost and fees under MCL 600.8371 and MCR 2.002(C)-(D). Finally, many utility
affordability programs—such as the Low Income Home Energy Assistance Program or Pennsylvania’s

Customer Assistance Program through the Public Utility Commission—also use adjunctive eligibility in
their application process.*

! Colton, R. (n.d.). A Hater Affordabiliny Program for the Detroit Water and Sewerage Department (DIVSD) (Rep.).
Retrieved from http:www.fsconling.com. downloads Papers 2003 01 Detroit Water,pdf, p. 8

* Ibid; Carlson, S., Neuberger, Z., & Rosenbaum, D. (2017, July 19). WIC Participation and Costs Are Stable(Rep.).
Retrieved https: ' www cbpp.ore research/food-assistance wic-participation-and-costs-are-stable.: for a detailed
description of how adjunctive eligibility works in Michigan's WIC program, see Appendix A.

* Colton, R. (n.d.). 4 Water Affordability Program for the Detroit Water and Sew vrage Department (DIVSD) (Rep.).
Retrieved from hup: /' www. fsconhine.comy downloads Papers 2003 01 Detroit Water.pdf. p. 8

4 Ihid; Benefits.gov. (n.d.). Low Income Home Energy Assistance Program. Retrieved from

bt www bepeliseoy benelit 623
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Adjunctive Eligibility is Beneficial for Applicants and the Board of Review

Clearly, adjunctive eligibility is beneficial for the applicant. Instead of collecting and producing multiple
proofs of income, adjunctive eligibility would allow applicants to submit only one piece of
documentation, for example, a copy of proof of enrollment in Medicaid. Putting the applicant aside,
adjunctive eligibility has significant administrative benefits for the Board of Review. As mentioned
above, other government agencies established adjunctive eligibility specifically to reduce errors and
relieve administrative burdens through decreased paperwork and lower resource expenditure on income
determination and fraud detection. This last point is particularly important for the Board of Review. By
offloading income determination and oversight to the better resourced state or federal government, the
Board can focus its resources on determining eligibility and detecting fraud for the more unique and
challenging aspects of the application, such as confirming home ownership and principle residency.

Conclusion

Given that adjunctive eligibility is a well-established and common governmental practice, and that it
creates significant benefits for both applicants and the Board of Review, the City of Detroit should pass
legislation that establishes adjunctive eligibility for HIPTAP.,
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APPENDIX A - ADJUNCTIVE ELIGBILITY FOR MI-WIC

MI-WIC POLICY Eligibility/Certification
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MI-WIC POLICY

Eligibility/Certification
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MI-WIC POLICY
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